IN THE HIGH COURT OF SOUTH AFRICA
* (TRANSVAAL PROVINCIAL DIVISION)

CASE NO: 23554/2002

In the malier betwoon «

MGP LEKOTANO  -APPLICANT
and _ . .

CCI SYSTEMS (PTY) LIMITED _ RESPONDENT
Intow=

CCI SYSTEMS (PTY) LIMITED. © APPLICANT
and ’

MGP LEKOTAN O : | © RESPONDENT

APPLICANT’S HEADS OF ARGUMENT IN THE APPLICATION FOR
LEAVE TO APPEAL -

A.  INTRODUCTION

1 On 15 April 2005, the Court otdered the epplicant for leave to. appenl to
produoe 1o the tespondent all of the documents set out in the order.!

2 The applicant now applies for leave to appeal aguinst the judgment and order.
The application for leave was filed and served on the respondent on 20 July
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4.

2005.2

Tho grounds set out in the notice of uppli_caﬁon for leavo to appeal are, in

sumroary:

31

3.2

The spplicant hed gdduced enough evidence of facts to bring ell the -
mqua.stod items of information within the amblt of the particular
gections which protect such information from disofosure.’

Even if the appli&mt had not addqoad adequate evidence of facts, the
Court ought not hiave ordered the n.pp_]iomt to disclose the whole
record. | Ingtend, it should have referted the request .back ) tﬁu
applicant to consider which parts of each document warranted
ptotection. , The principle of noverabﬂity wo_uld‘then spply in each
instance where the applicant was of the view that it should dit.sclose
only part ofa parﬁoulag' dooutnont. Such a ruling would apply to all of

the requestsd items.’

The applicont will first deal with two gemeral points upon which this

upplication 1y founded.

‘gunde Bpp142 , _
° Sau plrau'ra;iha 1,3,85,6,7,8-Inrespact of ltams 10, 11, 48, 62, 12 and 13,
4 Gov paragraphs 2.3, 3.4, 5.4, 6.4,7.3, 82,9, 10and 11,
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Pags 3

The applicant will then deal with a mumber of individual points unider the head
of some items of category of itemns under which disclosurs was sought by the

tespondent.

At the outset it should be atated that, in argument, the applicant will not teke

issue with the findings of the court to the effect that ingufficient informetion |
wes placéd before It to enable the court to ﬁn& that ot or more of the sectlons
relied upon by the applicant were of application and would serve to protect
certaln documents or oetbain catogoties of documents from dlsclosure. The -

polnt is not however abandoned, .

FIRST GENERAL POINT

‘The Court did consider referring the request back to the committee®, However
the ‘court declined to refer the matter back to the applicant so that -
considetation could be given to applying the provisions of the Act relating to
savermoe,

It in submitted that a court on apbgnl might well adopt & different apptth for
the reasons that follow. '

This court reasoned It essence that becsuse the applicant pad hed an
opportunity to apply severance and had noglected to utilise that opporunity
thete was 1o reasonable basis for a teferil back to correst the situation. Two

9 Judgtment p 111 paragraph 107
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| Page 4

added oonslderations mpplied by the coust were firat, that the Aot® was eesy to
follow und in atly event the applicant had the resources to' gain en
understanding of tts provigions and second, the isme of the delay that would
be occaainnerl by a referal back.

10, * But the result of this apelysis is that protected Infonmation might yet slip
' thtough the net and this because the executive (tho applicant), simply put, did
not do lis job properly.

11.  Another court might reason that the primary function of this oourt in terms of
| the Act is to ensure that the primipal objects of the Act are achjeved ‘rhm
court has been visited with supervlsory function and beea given wide powers
to carty it out. Seen in this light it 1s the primary duty, of this court to ensure
that access 1 'givon where the Act, propetly interpreted and applied, 8o permits
and that information 1§ proteotoci whm, properly mmtprmd snd applied, the
Act demands,

2. The wide powers given to thia sourt enablo it to carry out thls funstion |

13, Put ancther way, the fact that an executive organ etrs should not have the
result that protected information, that would ptherwise have boen protected
had the ptovisions of the Act been properly iuterpreted and applied, 16 reloased
into the public domaln, OFf opum. the corollary spplies with equal ferce.
‘This, it is submittod, is an overriding consideration.

14,  There is of courss the added consideration that thls Act hes come into
operation oaly relaﬁvely recently, that there are policy oconsiderations
- underlying the mmner of its apphoanon by our courts und thet & higher court
should, as a mattet of public policy, have'the opportunity to determmo the

_ manue: in which it shiould be implemented.

¥ Ths Promotion of Access to nformation Act, 2 of 2000 (“the Act”)
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C.  SECOND GENERAL POINT

15, * The remedy that the court was empowered to give is one provided for in s 82
of the Act. Section 82 provides as follows:

“ 82, Decision on application

The cowrt hearing an applfoéﬂon may grant any order that is just end
equitable, including orders —

(b) * confirming, amandlng or getting aside the décislpn which .is.f.he
subject of the application concerned; ‘

(c) requiring from. the information officer or fgldyant authority of a
publio body or the head of a private body to take sush setion o
to rofialn ﬂ'om taking such action as the Cowt considers
mﬁsm{y within a period mantionnq inthe order; '

(d) grenting an.intendict, interim or specifio relief, & doclaratory
order or compensation; or

" (e) asto coats.”

{6.  Section 82 therefore coifers upon the Court the. powers of review”, Having
reviewed and set aside tho declsions of the information committee, the Court
had to decide whether to substitute its own declsion for that of the committes,
or to refer the matter back for mbnsidcrdﬁon, in meoordince with the

judgement of the Court, |
7 8ee Judgment; para 48 | ' !
_ ;
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17, The genoral prinviplo in review matters is that a matter should be r:mittéd
unless there are speoial cltoumstances for not doing so.! What constitutés -
‘“epeclal circumstances” 18, inter alia, the fear that the body to which & matter
is referrod buck will not epply its mind fairly and properly as directcd by the
Court, or when the outoome apbeus to be a foregotio oonolﬁaion.

18. There l§ no cvidence or rcasomable apprehension that the epplioant’s
mmformation committes will not act in accordance with the Judgment or
directives of the Court if the ratter iy referred back toit.

19.  The reviewing court's power, ls described by Baxter® as follows:

“ Tho mers fict that & coutt considers Jtself as qualified to teke the

~ deolslon. us the administrator does not of itself Justify um-ping that
administrator’s powers ..., sometimes, however, falmess o tho

_ applicant may demand that the court should take such a view.” |

20 In fhis matier, although the court considered ltealf wy qualified to take the
dooialonf and 10 aubstimto its .uwn.deo'ision, the court uaurpod the powers of the
information committeo againat the gencral principle to be pplied whes
reviewing adminlstrative actjons. |

21 Secondly, the cotrt, iu cortain Instasces, was compelled to make sssurmptions
as to the 1ikely, or probeble, content of the documents without ﬁaﬂ.ﬁg had an '
oppottunity to examine those documents, 1t follows that this court was netin
as good a position as the administrative functionary to complets the task at

- hand, '

' £ One Six Soven Orchards GC v Greater Johsnhesburg Matropaltan Council 1908 (1) SA
104 gt 106C-J; Compelition Commizsion v General Gouncll of the Bar of South Afriog 2002 -
(6) SA 806 (GCA) at B18A

® Administrative Law, 1984 at 684
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22 I is submitted further that in citoumstances pertalning to the dafence end
gooutity of the coutitry, the pourts should ghow & meamre of judiclal deference
t the Bodios of Runictioneries that aco charged with complei decision-maling
on speclalist matters, Having given an extonsive interprotation of the |
provisians of the Act, the Court ought to have rofstred the matter back to
expetts in matiers of dofence and security to re-adjudicats the respondent’s
request fot access to infomation. As Cameron JA put it, in Logbra
Properties cCy Bedderson NO and others';

“ Ajudiolal willingness to appreciatc the legitimate and constitutlonally
ordained province of administrativo agencles; to admit the mtpertise of
thoss agencies 1o policy laden or polyoentric lssues; to accord their
interptatation of fact and law due mpect”

23 In the prooses, it is submitted that qnothcr cowrt may find that the decision to

" substitute }ts own decision was not the correct deoision and that the matter
should be referred back to the Information Committee.

D. ADITEMS

24, - This coutt found that the wquést undet item 9 bore the meaning contendad for.
by the respondent and not the meaning contended for by the eippiicant.“

™ 2003 (2) BA 460 (BCA) 6t 471A-B
Y judgment para 51 .
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25. . Another coutt might reagonably find that, in the ciroumstances, the applioant
should have boon granied an oppottunity to apply the seversnce provisions of

the Act to the tequest, based on the correct interpretation of that request.

26.  Otherwise the effbct of this coust’s order mey bo to bypass the provisions of
the Act on acoount of a wrong interpretation of the request relled upon by the

respondent.

27.  Agein, it botrs emphasls that anothier coust may find that the primary duty of a
court In terms of this Act Is to exercise a supu'visory function to ensure that

the méin provisions of the Aot ate propetly app]iod.' -
E. AD TTEM 10
28,  This coust found™

“The failure of tha respondaw to aduce fucts to bring the umbrella agreement
within the ambis of sactions 36(1), 37(1). 41(1) or 42(3). makas it impossible to
find that the whale agraemarir or any parts of it are indeed covered by the sub-

section.”

" Judgment: at para &7
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29.  ‘The resultant ordst Is based ﬂiuﬁfm on a failure by the applicant to adducs
the neoessary facts and by virtue of the operation of the onus provisions of the
Act. Some protected information mnight be disclosed es a result. '

30.  This danger can be aﬁ&t_ad by recourse to the severance provisions (or to the
provislons of section 80 of the Act).

31, Tnrespect of the upplication of section 36(1)(c), it is submitiod that on a proper
interpretation of cleuse 18 of the relevant ogutract, information in the contract
iﬁ!ﬂlf is confidentlal.

F.  ADITEMS 12 AND I3

3. In réspoot of Heas 12 and 13,1 the Court made the polat that the n’pgiléant had
tot considerad the question of pevmblllty and that the reesons given for the
reftusel were ot adequate. The Court conshuded thef bocause tho tespondont's
mgmglpg dimctof. Dr Young, enjoyed the De_pmtnuit of Defence's highest
sosutity cleatance end that beoause Young. stuted that he had never done
enything to prejudioe the defence or secutlty of the Republic, the eipplipan'. had
fuiled to show that the disclosure of tholtnms to the resyqupnt would cause
the harm refotred to in the relevant section, B

+ 19 ga Judgment p 76 paregraphe 80 to B4,
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33.  Another court might well find that the fact that Mr Yoting possesses a secutity
clearance ocertifioats, per se, i no good resson to release protscted

Information, This appoars to be going beyond the provisions of the Act.

34, Furthor, this vategory of doctinents is pre-eminently a category of informetion
wamatiting the application of tho soveranco provisions of the At
(elternatively, the provisions of seotion B0 of the Adt). .

G. ADITEMI4

35, This category of documents is an extremely wide categor) etcompassing a
substantial volume of dooumentation.** . '

36, Acospting thal tho applicent crted In dealing with this astogaty of docurents
as H did (by tecourné to section 45(b) of the Act), thé lasue is whether that
errot should have as }s consequence the disclosure of all the documents within

that category, witbout more.

37. Tt is submitted that enother court may :basomblx find that before this categoty
of docﬁments iy disclosed in ité qntirety, the applicant should have an

- opportunity to apply the severanoé provisions of the Act.

" Juggrnant para 85
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38.

40.

41,
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AD TTEMS 15,17, 18 AND 19'

It is submitted that the same considerstions as have boen raisod In respoot of

jtem L4 apply It respeot of this categoty of documents.

AD ITEMS 22 AND 23

We ate instructed that jtems 22 nnd 23 wcre not dealt with in the mtwo of

gppeal ln errot'®, Leavc of this honourable court i sought to enablo the

gpplicant to deal with this category of documents.

In respect of this cntcgoﬁ of documents the respondent alléged that “rhey also

conluined detals af the equipment on board the Corverte, inoluding

| psrfarmance capabilities, weapon numbars and Naw Valué Systems of suc:h

weapony.” To the extent that this allegation is correct the wide order granted
by the court In respect of disclosure could have es its result the fact that

protected information Iy disclosed,

In tespect of Ttem 22, the Court stated that it was not olear why & costs end
+isks audit would contain the detadled spectfiontions alicged and orderod the

1 ‘d
62-87°d
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disclostre, this because audits would simply teflect pstimated costs at various
times. The court made the asgvmoption thet Item 23 did not contain detulled
technical speniﬂcéﬂons. It doolined the Information Committee an

oppotivnity to sever such information.

43.  Tn ordet for this rosult to be avoided it is submitted that apother court might
reasonably find that it s appmprim in 1h§se olrcumstunces to afford tho

applicant's an opportunity Lo apply the severance provisions of the Act,

J.  ADITEMS26,33-38 AND 44

43" Once again, In respect of this cetogory of documents fhe allsgntion has been
mede by the applicant that “they also con,tainea details of the ¢quipﬁent on
board the Corvette inoluding pnrﬁrpmnaa" capabilirlu, waapon monbers and
Navy Value Systems of such weapons. " |

44. Tn respect of Items 26, 33 to 38 and 44 the Cowt concluded that

spreadsheqta pummarising quotations wuﬁ;d not disclose picing methods but

- only prices, and that |l Is unlikely that the sproadshects md contain detailed

techmcal speoifications, The Court went further to state that oven if they did
contaln dstuiled tochnical specifications this would not per se bo sufficient to |

' é.void disclogsure. The court did not alfford the Information Committes an

1" Sew Judgmant, paragraphs 50-54
18 g6a Judgment p 100 paragraphs 98 to 100.
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‘opportunity to explain futther why the information |s protectabls or to exelso
such information fiom documents to. bo disclosed. Flrst, the Coutt made the
assumptior'; ma;t it i unlikely that the spreadshests would contsin detadled
technical spociﬁcaﬁons. - Bocond, the Cm;rt stated thet even if rt wete 50, the
applicant must run the risk of discloaing potentially harmful infoxmnﬁon‘;o the

respondent,

45. Tt is submitted that another court might reasonably find thet in ell the
rcumstances, (lncluding the fact that @ vasf mumbee of documents is
conoetned) the applicant should heve the opportunity of applying. the

SEVerance proviblom of the Act.
K. AD ITEM 40%
46, It hes been alleged by the npﬁlicant_ thet the Systems Specification documen:

detalls the finotional spplications of the performatice of the Corvette System.
Prima facie this would appear to be protected information in terms of the Act.

"47.  Once agaia it s submitted that anothér court might reasonably find that in

" respect of this dooument, at loast, the applicant should be given an opportunity

to apply tho severance provislons of the Aet.

' Judgment para1cs
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- L. CONCLUSION
48.  Accotdingly au order Is sought granting loave to appeal against the wholc of -
. the order granted by this cowt, It is submitted that, if leave is granted, the

matter should be referred to the Supteme Coust of Appeal.

PJ PRETORIUS §C

PG MALINII
Counsel for the applicant for
Leave to appesl
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