IN THE HIGH GOURT OF SOUTH AFRch |

(TRANSVAAL PROVINCIAL DMSION) | CASE NO : 23884/2002
In the mattar batyveen :
N G P LEKOTA N.O. - | Apploant |
and
GCll SYSTEMS (PTY)LIMITED Rpapondent
Inre: |
cell sys?éms (PTY)LIMITED | 7 Applioant
and

‘M@ P LEKOTAN.O. | | . Respondent.

APPLICANT'S HEADS OF -ARGUMENT IN THE APPLICATION FOR -
CONDONATION AND IN RESPECT OF THE RESPONDENT'S RULE 30(1)
APPLICATION _

APPLICATION FOR CONDONATION

1. Judgment In the main application was handed down on 15 April 2006,
The applicatlon for leave to appeal ahould have bean meade on of before

10 May 2008, but was only filed and served.on the Respondent on 20
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Jdly 2005. The application for leave to éppeal is therafore out of time by

some 50 dayé.
2. Uhiform Ruie 48(1)(b) provides that this Honourabie Court may, upor
good cause shown by an Applicant, extend the 15 day period within

" which the appileation for leave to appeal should have been served,

3. . Inconsidering the application for candonation, the Court wili ook at the

following factors:

3.1 the d‘og'ree of Iate;ness;

3..2_ . the axp|anaﬁor.1 therelor,

33 ' the préipec;ts of sudc_iass:
‘3.4 the‘ Irnporténcg of the case;
3.6 ‘the convemoﬁca of the Court;
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38  the avoldance of unnecessary delay In the adminjstratien of

Justice, and

37 . the Raspondent's Intereet in the finality of the matter.’

’
'

4, The overtiding consideration (n applications for condonation is that the
matter rests in the judicial discretion of the Court, which discretion Is to

be exercisad having regard to all the clrcumstances of the case.”
DEGCREE OF LA__TENEBB

5. It is submitted that the Applicant has given an adaquate explanation for

the degree of latorass.’

! Malane v Santam Insurance Company Litd 1082 (4) 8A 831 (A) at 832 C-F;

I-;-‘ede;'atod Employers Insurance Caompany v NI::Ke'nilo 1968 (3) SA 360

(A) 8t 382 G | |

2 Torwood Proparties (Pty) Ltd v South African Reserve Bank 1886 (1) SA

216 (W) 8t 228 B-E ' !
2 Application for Condonation, paragraphs 21-37
| |
!
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6. I ehort, the explanation for the lateness is that:

6.4  From the date of dellvery of the judgment, the Applloant
engeged In many slow processes of considering whether to

appeal the decision or not.

B2 It was only on 5 May 2005 that it was-declded that the State
Attorney be lnétructed to obtaln an opinion from Counsel oh the .

prospects of succsss oﬁ appeal.

6.3 . Counsel were Inutr;ictéd on & May 2008 én_d provided thelr
opinion-on 10 June 2008." Counsal were unable to provide the
opinion eerlier s they both were engaged in other urgent

matters,

6.4 Betwosn 8 June 2005, 10 June 2005 (the date on which
' Counsel provided thelr opinion on the prospects of succass)

and 29 June 2008, the Applicant engaged In further mestinga of

its high ranking officials to tske a final decision on what
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recomr'nendatlon. I8 to be made to the Minister, This process
was In addlﬁon affected by the fact tﬁat the Becratéry of
Defence, who is the HIg_heet officlal to advlsé the Minister on
these matters, laft on 14 June 2005 for China and Malaysia an
| official business and a.meetihg could oﬁly be held with him on
29 Juhe 2006 'aftar hig return. Upon consideration. of the
briefing given to him, 'he immediately arranged a brlgﬂr;g olf the
Miniat'ef and a recommendstion was médanthaf leavé to apbeai

should be sought.

6.6' The State Attorney wasé Instructed Immediately to convene a
| consultation with Counsel which happened on 30 June 2005
where an exp_braﬁo_ry consultation was heild betwwn Counsel,
the State Attorney and officiale of the department. It was then
dacldad! that Counsel proceed with the appllcaﬂon for laave fo

appeal.

it is submiited that the Applicant has provided an adequate explanation
why the declsien to launch an application for leave to appeal was taken

when ft was, and that the delay, taking Into account the declsion-making
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processes in the Debartment is not Incrdinate.
PROSPECTS OF SUCCESS

8. it Is generally acoepted by our Courts that e regsonable prospect of
sucsess on appesl is an Important conéldra’don relevant to the granting

of condonation.*

9. The Court commented that it had glven serious consideratlon to making
Aa qualified order In respect of some of the ftems. The Yualffication In
question would have been that the Minister should be given ancther
opportunity to considar the guestion of severance In terms of Section 28
ofthe Act®

10, It is submitted that the Applicant has reasonable prospscts of success

* ' Herbatein and Van Winsen: The Civil Practice of tho Suprsme Court of
South Africm (4th Edition); edited by Dendy, Juta & Company, 1897, at 001-
92 |

| Appilcation lor Condonation, paragraphs 46 and 47
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.on this pblnt alona which would apply to most, If not all, requested ltems. ‘

11, The Court ordered the Appllcantl to qliacldse all the regquested
information because he had falled ib'pmvlda' full and bropér reasons
why the raquéstad Information was exempt from dlscloure in terms of
the relevant aéctlons of the Act. The Cburt Was not In & ‘poaiﬂon to
make ﬂndlngs that objectively 1he Information that the Appllmnt was
ordered to discloge doss ot contaln matter that ls protacted from
disclosure. It la aubmltted that an,other_ Caurt on appeal may find that
the Courte supervisory ko!s; in this nagérd requires tﬁe Court to have
referred the matter back to the lnfwmatlonbommltt‘éa (or exercised Its
pbwers In tarms of Sectlon 80 of the Aét‘ fo examine any record itself

and to thereafter rule on whether or not It ls pi-otected frp'rﬁ‘ disclosure).
THE IMPORTANCE OF THE CASE

12. Thla case concéms the Applicant's declelon to purchase véry important
| mmtary equipment In order to securs the defenoe and. uecurlty of the
country The disclosure of Information whlch la miitary sensitive ls a
matter of importance to the Apphoant Tha Applicant feara that the
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consequence of the Court order would h'a'ad to the disclosure of
ciassified lﬁformatlon, the disclosure of which wil enable any person
hostile to the Republic's interasts to take atepa; or to design systems, to
avoid the effectiveness and flghtihg 6apac|ty or othérwise of the military

equipmerit concerned, that Is, the Patrol Corvettes.®

43, Jtis submitted that the considerations of the defenca and security of the
'Republic require that the obligations of tha Applicant under the Act be-
finally adjudicated upon by the Supreme Court of Appeal.

 RESPONDENT'S INTEREST IN THE FINALITY OF THE MATTER

14 The Respondant ls not obllgad o glva reasons why It madu the roquest
.for information.” Howe\mr, In the Raspondent‘ foundlng affidavit it
glates that it launchad the main appllcatlon in order to compe| the

- Applicant to fumlsh turther Information to It n s request to estabiish that

it was excluded ge a suppller of certaln milltary eompenents for the

s Application for Gondonation, paragrapha 82-54
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Corvettes through ignificant deviations from lawful tender procedures,”

15. The Respondent has alr_'éady Instituted actlon for damagéa against the
Appllcant and others and would,be entitied to call fof discovery In the
nottmal course and would ti'uerafore riot ba prejudiced if thls mattsr is

concluded during or after those proceedings.

1

- CONCLUSION

18." It Is submitted that f the Gourt Is porsu'aded that the appeal could

reasonably succeed on the merits, condonation should be granted.
17, Itls submlttéd that good caﬂaa has been shown that the perlod within
which the application for leave to appeal sholld have been brought |

sh_ouid be extended. . -

RESPONDENT'S APPLICATION IN TERMS OF RULE 30(1)

T Appfication for Condonation, paragraphs 64-86
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18. Soon aftar the Applicant had filad its applicatien for leave to appeal, the
Respandent . brought an a{:puoatlon In tarms of Rule 30(1) dated 16
August 2005,

18, The Resporidant'a contention Is that bacause the appllcatlon for leave to -
appeal wes filed late and wlthout a substantlve apphoaﬂon for-
condonatlon, the application for leave constitutes an lrregulnr step'within

the meaning of Rule 30.*

20.  The application and use of the Rule 30 provisions as pertalning to
Itregular proceed!ngs s doalt with succlnctly in Hetbstein & Van

W(nsen

21.  The failure to file an. applicaﬂon for condonation for the late ﬂllng of any
proceeding or piaadlng s not cited as one 01 auch lrregular stepe. - Of
lrnportance Is that the Ieamed authora expraaa a view that even ¥ an

irregulartty 1§ estabilshed, the Court hae a discretion whether or not to

Respondent's Application in terms of Ruie 30(1), paragraph 14

o at 5658-885
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A1

grant the application in terms of Rule 30(1). Secondly, the Court may
gondone the irregularity or allow the party In default a}x bpbortunlty to
oure the defect. Condongtion of such an Irregularity would be grantad if

it does not cause substantial prejudice to the other party, "

22, It is submitted thai If Indead the Applicant's fallure to aimultaneous!y filo
. an apbllqat!on fbr condonation with his notice of applicat}on for leave to
appaal Is an Irregular 'proc:ea,ding. It Is one that will not cause substantial
prejudica to the Rospondent gnd that the Court should condore the
Irreguiarity, it established, | |

23.  The Applicant contends that an application for failure to comply with the
Rules may be brought et any stage of the proceedings. The court‘ I8
empowered to condone any nhon-compliance with the Rules at any

stage of the proceadings.’

24, Whenever a party teallses that it has not complied with a Rule of Court

o Applioants Answering Affidavit to tha Rule 30(1) Application, paragraphs 6.2
| and 6,3
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. .

it Is always open to auch party, to apply for condonation: . The Court
has Inherent jurisdiction to grant rellef, sven In the absence of any Rules

providing for condonatlon.

26. It s submitted that even If the Court finds that it was ah'irmdular step
not to flle an application for condonation simultanecusly with th'e notlce
of applicaﬂon for leave to appesl, the Respcndant has not alieged or

proved that it has been prejudiced inany manner ln this regard 2

26, It Is submitied that the Applicant has committed no iragular step,
altamatbtem that If It in found that Its fallure constitutes an lrragular step,
It is one that the Court ahould condone.

27. The Respondent's appiication in terms of Rule 30(1) should be dismissed

with costs.

" 8ee: fHe‘:fEsteln & Van Winsen at 803

2 See Erasmus, Buperiot; Court Practice, Juta and Company, Cominentary on
Rule 30(3)
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pJ PRETORIUS 5C

PG MALIND! B
Counsel for apphcant for leava
to appes! -
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