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IN THE SUPREME COURT OF APPEAL

CASE NO: 653/2004

In the matter between :-

SA FAKIE NO ; Appellant
and
CCII SYSTEMS (PTY) LIMITED - Respondent
APPELLANT'S PRACTICE NOTE
1. NATURE OF APPEAL
(  ' ' 1.1 The appeal is égainst the judgment of the Court below declaring that

the appellant had failed to comply with a Court order and a
consequent aeélaration that the appellant was in contempt of Court.
The appeal lies against both these ﬁndings‘as well as the imposition
of a sanction for contempt of imprisonment of one month suspended

on condition that the appellant timeously complies with the Order

allegedly breached.




1.2 The appeal is against the order of costs as well.

2. THEISSUES ON APPEAL

2.1 The issues on appeal are as follows:

2.1.1  Whether there was any breach of the Order of Court;
2.12  If so, whether such breach was wilful and mala fide;
( 2.1.3  The degree of proof required for contempt of Court;

2.1.4  The appropriate procedure in applications for contempt.

ESTIMATED DURATION

(OS]

It is estimated that one day will be required.
4.  URGENCY
( There is no urgency in the appeal.

5. THERECORD

5.1 The appellant submits that the following parts of the Record are

necessary for a determination of the appeal:

5.1.1  Volume 1;




[0S

5.1.2  Volume 2 excluding pages 103 — 126;

5.13 Voitlﬁe 3 excluding pages 204 —245;
514 Volulrm 4 excluding pages 305 —347.
5.1.5 Volume 5.

THE ARGUMENT

See annexure "A..

AUTHORITIES

The appellant will rely principally on the following authorities:

Cape Times Limited v Union Traders Directories (Pty) Ltd and Others
1956 (1) SA 105 (N)

Consolidated Fish (Pty) Ltd v Zive and Others 1968 (2) SA 517 (C)

Jayiya v Member of the Executive Council for Welfare, Eastern Cape
and Ano. 2004 (2) SA 611 (SCA)

S v Beyers 1968 (3) SA 70 (A)

S v Baloyi 2000 (2) SA 425 (CC)

Comet Products UK Ltd v. Hawkex Plastics Ltd [1971] 1 AER 1141
(CA)

Re Bramblevale Ltd [1969] 3 Al ER 1062 (CA)

Whitman v Holloway (1995) 131 ALR 401



Videotron and Others v Industries Microlec Produits Electroniques Inc
and Others 96 DLR (4™) 376
Uncedo Taxi Service Association v MTWA and Others 1999 (2) SA 495

(E)
Uncedo Taxi Service Association v Maninjwa and Others 1998 (3) SA

417 (E)
Laubscher v Laubscher 2004 (4) SA 350 (T).

In re B (A Minor) (Contempt of Court Affidavit Evidence) [1996] 1
WLR 627

8. = COMPLIANCE WITH RULES

8.1 There has been compliance with Rules 8(8) and (9)

GJ MARCUS SC

MUSI SIKHAKHANE

1 August 2005




1.

ANNEXURE "A"

Five contentions will be advanced:

1.1

1.2

First, the entirg: application was premature. It was launched at a
time when the respondent knew that the Auditor-General was
committed to 'complying with the Order and was thus unnecessary.
The allegedbbntemptuous non-compliance with the Order of Court
of which the respondent complained related to five categories of
documents. By the time the matter came to Court it was common
cause that all the documentation relating to four of the categories had

been furnished, albeit late. ~ There was a dispute concerning the

draft reports only. This turned on a proper interpretation of the '

Order. In this regard, there was a bona fide dispute. ~ Contempt

proceedings were inappropriate in the circumstances.

Second, it Will be contended that there was no breach of the Order of
Court. In.tl.lis regard, it is common cause that by the time the
application wés heard, all the documentation failing within four of
the five categories claimed had been furnished. With regard to the
fifth category,é concerning draft reports, the issue turned on a proper
interpretatioﬁ of the Order of Court. It will be submitted that

properly interpreted, there was no breach of the Order.
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1.5

[\

Third, in the ‘event of it being held that there was non-compliance
with the Order, such disobedience was neither wilful nor mala fide.
The evidence demonstrated an on-going commitment and
undertaking by the appellant to comply with the Order of Court.
This was maclle clear in correspondence between the appellant and
the respondgﬁt. While the appellant was late in furnishing the
demanded documentation, such cannot be attributed to a wilful and

mala fide non-compliance with the Order of Court.

Fourth, and in the event of it being held that there was disobedience
of the Ordef, fhe respondent failed to establish wilfulness and mala
fides beyond a reasonable doubt. This is a requirement of contempt
under the Constitution and particularly the right to a fair trial
protected by section 35(3). Courts in England, Australia, Canada

and other Commonwealth jurisdictions demand proof beyond a

reasonable doubt.

Fifth, it is inconsistent with sections 12(1) and 35(3) of the
Constitution to bring contempt proceedings by way of ordinary
notice of motion under Rule 6. It is clear that the Court below
imposed pLInishment for contempt for purely punitive purposes in
relation to al'[ five categories of documents and for coercive purposes

in relation to the draft reports.  The use of notice of motion

procedure under Rule 6 is incompatible with the constitutional




L

guarantees because it immediately places a respondent on his or her

defence without the necessity for an applicant to make out a prima

facie case which calls for any answer.

C:/win/gm/fakiecciisystemsannexureA
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IN THE SUPREME COURT OF APPEAL

CASE NO: 653/2004

In the matter between :-

SA FAKIE NO ~ Appellant
and
' CCIL SYSTEMS (PTY) LIMITED  Respondent

- APPELLANT'S HEADS OF ARGUMENT

1. .- INTRODUCTION: OVERVIEW OFAPPELLAZ_VT’SVA:RG‘UMENT_“ R

.1.11 On 25 November 2002 Hartzenberg J handed down a Judgment in
o whrch he ordered the’ appellant (“the Audltor-Genera ”) to g1ve the
| respondent certam documents pertalnlng to the GoVemment’s armsi:,' S

| procurement process (“the Order”) . The Audltor-General applled for:j‘ a

leave to appeal. |

1.2 There was an aimbiguity as to the precise meaning and scope of the




Order. However, following discussions between counsel and
attorneys, the otice of appeal was withdrawn on 12 March 2003.

Thereafter, the Auditor-General commenced with his obligation to

comply with the order.

1.3 The events that transpired thereafter will be addressed in detail
below. For pre'sent purposes, we merely summarise the salient

features.

| 14 The Auditor-General commenced with a search for the documénts
based upon what was referred to in the judgment of Hartzenberg J as
- the “reduced record”.  This was a narrowing down of the original

demand by the respondent and is dealt with later in these heads.

‘O' ""16 May 2003 the Audltor-General delivered to the respondent

i Vdocuments to whrch he beheved the respondent was entrtled

16 Havrng delivered this 1n1t1aI documentatron to the respondent, the
E X Audrtor-General Iearned through the media that the respondent was

| not satrsfied Wrth the documents dehvered to 1t Indeed, without

o 4":'reference to the Audrtor-General hlmself or hrs legal repr esentatives,
_‘."'_‘the respondent levelled accusatrons in the press accusrng the

Y _ Audrtor—General of crlmrnal conduct 1nclud1ng perjury and contempt

of court.‘




1.7

1.8

1.9

1.10

Notwithstandirig this attack in the press, the Auditor-General

committed himself to addressing the respondent’s concerns.

Despite a clear and unequivocal commitment by the Auditor-General

to the respondeﬁt to comply with the Order, the respondent saw fit to

launch proceedings for conterpt of court.

Ndﬁ&iths’_candinfg _thé vlaurichi'ng of fhes_e prog:eedings,'\the process of
furnishing thé respondent with the-dqéumeﬁtation in termS of the

Ordéf was oﬁ-éoing. - After the épﬁlicgﬁon was iaunéhed, further
documentatiop'EWas deliyéred-to tﬁe rQspondéﬁt and even after the

replying affidavit had been filed a ﬁnaibatch of documentation was

delivered.

The alleged "qoritemptuous non—comphancewﬂh‘theOrder of which
the respondent complained rel‘a‘fed'to_: ﬁve qé'ltég(‘)ries?_of ‘documents,

namely:‘

1.10.1 Draft reports;
1102 Audit files

1.10.3 Conqacts;

1.10.4 Minutes; and




1.11

1.12

1.10.5 Working papers.

By the time the matter came to Court, there was no longer any
dispute relating to the last four categories, all the documentation
having been furnished, albeit late. | There was a dispute concerning
the draft r.epOrts. This dispute, h()wever, turned on a proper
interpretation of the Order ‘and whether or :not paragraph 1.1 of the

Order was subject to the reduced record or not.

De Vos J held that the Order in this regard‘_(relat.in‘g to the draft

reports) was clear and- unambiguous. -She held that "the order is so

clear that a wilful and mald fide non-compliance is the only

jnstifiable ’inference " Adopt1ng a dictionary definition of

"Wllful" she held that the Aud1tor-Genera1 "wanted to assert his

own will by mterpretmg the Order in this manner contrary to

what is s_et out in the_Ord_er She concluded that the Aud1tor-

General had "not discharged the onus resting on him to establish

- an absence of willfulness and mala fides".
* Judgient, Vol 5, p 383 lines 19 -25

113 - 'The Court below also held (correctly, it is conceded) that when the

appl1cat10n was launched the Audltor-General had not comphed

. w1th theOr‘der. (Judgment, Vol 5, P 378 para 14). . Although

there had been compliance with the Order in relation to four of the




1.14

1.15

five categories of documents demanded by the time the application
was heard, the Auditor-General was found guilty of contempt in

relation to all five categories of documents.

Judgment Vol 5, p 374 para 8; p 378 para 15; pp 380-385 paras
21-22

" Relying on her. own judgment in Loubscher v Loubscher 2004 (4)

SA 350 (T) De Vols,_‘ J rejected the argument that the Constitution
demanded that CQntempt of Court be proved beyond a reasonable

doubt.
Judgment, Vol 5, p 380 paras 19 -20

These heads of argument addreSs the following contentions:

“1.15.1 F1rst the entlre apphcatlon was premature. It was launched

at a _t1rne:”_ Wh? _,;the respondent knew that the Audltor- |
‘Gen'erahl' Wés :commit'ted to complying with the Order. It

was wholly unnecessary and constltuted an abuse of process

of the Court

1.15.2 Second,therewas no hre'ach of the Order of Court_; :

'1.15.3 Th1rd m the event of 1t bemg held that there was non-

comphance with the Order such dlsobedlence was nelther




1.16

. __withOut admission of liability, made avallable to the respondent th : :

wilful nor mala fide.

1.154 Fourth and in the event of it being held that there was
disobedience of the Ordér, the respondent falled to establish
w11fulness and mala f des beyond a reasonable doubt This

s a requlrement of contempt under the Constitution and

partlcularly the rlght to a fair trlal protected by sectlon

35(3).

LI55 Fifth, it is inconsistent with sections 12(1) and 35(3) of the -
Con_stitution, to bring contempt proceedings by way 'of

VOrdinary notice of motion under Rule 6. .

Shortly after leave to appeal was granted, the Auditor-General,

draft reports.

THE FACTS

22

' Thls case has 1ts gene51s ina de01s1on by the Cabmet in June 1987 to -

, acqulre VaI'IOU.S 1tems of mlhtary equlpment for defenswe purposes
V‘AThe acqulsltlon of thls mllltary equlpment (“The Arms Deal") Was ,
put out to tender. -The mlhtary equlpment to be acquired 1ncluded

- four corvettes. :

The respondent.was one of the sub-contracting bidders in the Arms




" Protector and -

Deal for the supply of two sub-systems: System Management System
(“SMS”) and Navigation Distribution Sub-System (“NDSS”) of the
combat suite for corvettes. The respondent was successful with the

tender for the NDSS but was unsuccessful with the tender for the

SMS.

Following widespread publicity that the process for the procurement
of arms had been irregular and corrupt, the Auditor-General

conducted a preliminary review during the 1999/2000 financial year,

the focus of which was the procurement process.

~ The report of the Auditor-General Was' submitted to the Standing |

Committee on Public Accounts (“SCOPA”) which adopted a

resolution réquesting the Auditor-General together with the Public

the National Director of Public Prosecutions to

 investigate the ¢laims of corruption. -

The Auditor-General together with these other agencies then

- .:undertook th”eir‘ invest-igationv into the allegations. The process of

23
=
2.4
( 25
26,

1nvest1gat10n and producmg the report from commencement of the :
Jomt 1nvest1gat10n to subm1ssmn to the Pres1dent on 14 November

2001 took about elght months Durmg November 2001 the report

was table_d in Parhament.

The resp_ondent was not -satisfied with the findings of the




