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IN THE SUPREME COURT OF APPEAL

CASE NO: 653/2004

In the matter between :-

SA FAKIE NO ; Appellant
and
CCII SYSTEMS (PTY) LIMITED - Respondent
APPELLANT'S PRACTICE NOTE
1. NATURE OF APPEAL
(  ' ' 1.1 The appeal is égainst the judgment of the Court below declaring that

the appellant had failed to comply with a Court order and a
consequent aeélaration that the appellant was in contempt of Court.
The appeal lies against both these ﬁndings‘as well as the imposition
of a sanction for contempt of imprisonment of one month suspended

on condition that the appellant timeously complies with the Order

allegedly breached.




1.2 The appeal is against the order of costs as well.

2. THEISSUES ON APPEAL

2.1 The issues on appeal are as follows:

2.1.1  Whether there was any breach of the Order of Court;
2.12  If so, whether such breach was wilful and mala fide;
( 2.1.3  The degree of proof required for contempt of Court;

2.1.4  The appropriate procedure in applications for contempt.

ESTIMATED DURATION

(OS]

It is estimated that one day will be required.
4.  URGENCY
( There is no urgency in the appeal.

5. THERECORD

5.1 The appellant submits that the following parts of the Record are

necessary for a determination of the appeal:

5.1.1  Volume 1;




[0S

5.1.2  Volume 2 excluding pages 103 — 126;

5.13 Voitlﬁe 3 excluding pages 204 —245;
514 Volulrm 4 excluding pages 305 —347.
5.1.5 Volume 5.

THE ARGUMENT

See annexure "A..

AUTHORITIES

The appellant will rely principally on the following authorities:

Cape Times Limited v Union Traders Directories (Pty) Ltd and Others
1956 (1) SA 105 (N)

Consolidated Fish (Pty) Ltd v Zive and Others 1968 (2) SA 517 (C)

Jayiya v Member of the Executive Council for Welfare, Eastern Cape
and Ano. 2004 (2) SA 611 (SCA)

S v Beyers 1968 (3) SA 70 (A)

S v Baloyi 2000 (2) SA 425 (CC)

Comet Products UK Ltd v. Hawkex Plastics Ltd [1971] 1 AER 1141
(CA)

Re Bramblevale Ltd [1969] 3 Al ER 1062 (CA)

Whitman v Holloway (1995) 131 ALR 401



Videotron and Others v Industries Microlec Produits Electroniques Inc
and Others 96 DLR (4™) 376
Uncedo Taxi Service Association v MTWA and Others 1999 (2) SA 495

(E)
Uncedo Taxi Service Association v Maninjwa and Others 1998 (3) SA

417 (E)
Laubscher v Laubscher 2004 (4) SA 350 (T).

In re B (A Minor) (Contempt of Court Affidavit Evidence) [1996] 1
WLR 627

8. = COMPLIANCE WITH RULES

8.1 There has been compliance with Rules 8(8) and (9)

GJ MARCUS SC

MUSI SIKHAKHANE

1 August 2005




1.

ANNEXURE "A"

Five contentions will be advanced:

1.1

1.2

First, the entirg: application was premature. It was launched at a
time when the respondent knew that the Auditor-General was
committed to 'complying with the Order and was thus unnecessary.
The allegedbbntemptuous non-compliance with the Order of Court
of which the respondent complained related to five categories of
documents. By the time the matter came to Court it was common
cause that all the documentation relating to four of the categories had

been furnished, albeit late. ~ There was a dispute concerning the

draft reports only. This turned on a proper interpretation of the '

Order. In this regard, there was a bona fide dispute. ~ Contempt

proceedings were inappropriate in the circumstances.

Second, it Will be contended that there was no breach of the Order of
Court. In.tl.lis regard, it is common cause that by the time the
application wés heard, all the documentation failing within four of
the five categories claimed had been furnished. With regard to the
fifth category,é concerning draft reports, the issue turned on a proper
interpretatioﬁ of the Order of Court. It will be submitted that

properly interpreted, there was no breach of the Order.
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1.5

[\

Third, in the ‘event of it being held that there was non-compliance
with the Order, such disobedience was neither wilful nor mala fide.
The evidence demonstrated an on-going commitment and
undertaking by the appellant to comply with the Order of Court.
This was maclle clear in correspondence between the appellant and
the respondgﬁt. While the appellant was late in furnishing the
demanded documentation, such cannot be attributed to a wilful and

mala fide non-compliance with the Order of Court.

Fourth, and in the event of it being held that there was disobedience
of the Ordef, fhe respondent failed to establish wilfulness and mala
fides beyond a reasonable doubt. This is a requirement of contempt
under the Constitution and particularly the right to a fair trial
protected by section 35(3). Courts in England, Australia, Canada

and other Commonwealth jurisdictions demand proof beyond a

reasonable doubt.

Fifth, it is inconsistent with sections 12(1) and 35(3) of the
Constitution to bring contempt proceedings by way of ordinary
notice of motion under Rule 6. It is clear that the Court below
imposed pLInishment for contempt for purely punitive purposes in
relation to al'[ five categories of documents and for coercive purposes

in relation to the draft reports.  The use of notice of motion

procedure under Rule 6 is incompatible with the constitutional




L

guarantees because it immediately places a respondent on his or her

defence without the necessity for an applicant to make out a prima

facie case which calls for any answer.

C:/win/gm/fakiecciisystemsannexureA
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IN THE SUPREME COURT OF APPEAL

CASE NO: 653/2004

In the matter between :-

SA FAKIE NO ~ Appellant
and
' CCIL SYSTEMS (PTY) LIMITED  Respondent

- APPELLANT'S HEADS OF ARGUMENT

1. .- INTRODUCTION: OVERVIEW OFAPPELLAZ_VT’SVA:RG‘UMENT_“ R

.1.11 On 25 November 2002 Hartzenberg J handed down a Judgment in
o whrch he ordered the’ appellant (“the Audltor-Genera ”) to g1ve the
| respondent certam documents pertalnlng to the GoVemment’s armsi:,' S

| procurement process (“the Order”) . The Audltor-General applled for:j‘ a

leave to appeal. |

1.2 There was an aimbiguity as to the precise meaning and scope of the




Order. However, following discussions between counsel and
attorneys, the otice of appeal was withdrawn on 12 March 2003.

Thereafter, the Auditor-General commenced with his obligation to

comply with the order.

1.3 The events that transpired thereafter will be addressed in detail
below. For pre'sent purposes, we merely summarise the salient

features.

| 14 The Auditor-General commenced with a search for the documénts
based upon what was referred to in the judgment of Hartzenberg J as
- the “reduced record”.  This was a narrowing down of the original

demand by the respondent and is dealt with later in these heads.

‘O' ""16 May 2003 the Audltor-General delivered to the respondent

i Vdocuments to whrch he beheved the respondent was entrtled

16 Havrng delivered this 1n1t1aI documentatron to the respondent, the
E X Audrtor-General Iearned through the media that the respondent was

| not satrsfied Wrth the documents dehvered to 1t Indeed, without

o 4":'reference to the Audrtor-General hlmself or hrs legal repr esentatives,
_‘."'_‘the respondent levelled accusatrons in the press accusrng the

Y _ Audrtor—General of crlmrnal conduct 1nclud1ng perjury and contempt

of court.‘




1.7

1.8

1.9

1.10

Notwithstandirig this attack in the press, the Auditor-General

committed himself to addressing the respondent’s concerns.

Despite a clear and unequivocal commitment by the Auditor-General

to the respondeﬁt to comply with the Order, the respondent saw fit to

launch proceedings for conterpt of court.

Ndﬁ&iths’_candinfg _thé vlaurichi'ng of fhes_e prog:eedings,'\the process of
furnishing thé respondent with the-dqéumeﬁtation in termS of the

Ordéf was oﬁ-éoing. - After the épﬁlicgﬁon was iaunéhed, further
documentatiop'EWas deliyéred-to tﬁe rQspondéﬁt and even after the

replying affidavit had been filed a ﬁnaibatch of documentation was

delivered.

The alleged "qoritemptuous non—comphancewﬂh‘theOrder of which
the respondent complained rel‘a‘fed'to_: ﬁve qé'ltég(‘)ries?_of ‘documents,

namely:‘

1.10.1 Draft reports;
1102 Audit files

1.10.3 Conqacts;

1.10.4 Minutes; and




1.11

1.12

1.10.5 Working papers.

By the time the matter came to Court, there was no longer any
dispute relating to the last four categories, all the documentation
having been furnished, albeit late. | There was a dispute concerning
the draft r.epOrts. This dispute, h()wever, turned on a proper
interpretation of the Order ‘and whether or :not paragraph 1.1 of the

Order was subject to the reduced record or not.

De Vos J held that the Order in this regard‘_(relat.in‘g to the draft

reports) was clear and- unambiguous. -She held that "the order is so

clear that a wilful and mald fide non-compliance is the only

jnstifiable ’inference " Adopt1ng a dictionary definition of

"Wllful" she held that the Aud1tor-Genera1 "wanted to assert his

own will by mterpretmg the Order in this manner contrary to

what is s_et out in the_Ord_er She concluded that the Aud1tor-

General had "not discharged the onus resting on him to establish

- an absence of willfulness and mala fides".
* Judgient, Vol 5, p 383 lines 19 -25

113 - 'The Court below also held (correctly, it is conceded) that when the

appl1cat10n was launched the Audltor-General had not comphed

. w1th theOr‘der. (Judgment, Vol 5, P 378 para 14). . Although

there had been compliance with the Order in relation to four of the




1.14

1.15

five categories of documents demanded by the time the application
was heard, the Auditor-General was found guilty of contempt in

relation to all five categories of documents.

Judgment Vol 5, p 374 para 8; p 378 para 15; pp 380-385 paras
21-22

" Relying on her. own judgment in Loubscher v Loubscher 2004 (4)

SA 350 (T) De Vols,_‘ J rejected the argument that the Constitution
demanded that CQntempt of Court be proved beyond a reasonable

doubt.
Judgment, Vol 5, p 380 paras 19 -20

These heads of argument addreSs the following contentions:

“1.15.1 F1rst the entlre apphcatlon was premature. It was launched

at a _t1rne:”_ Wh? _,;the respondent knew that the Audltor- |
‘Gen'erahl' Wés :commit'ted to complying with the Order. It

was wholly unnecessary and constltuted an abuse of process

of the Court

1.15.2 Second,therewas no hre'ach of the Order of Court_; :

'1.15.3 Th1rd m the event of 1t bemg held that there was non-

comphance with the Order such dlsobedlence was nelther




1.16

. __withOut admission of liability, made avallable to the respondent th : :

wilful nor mala fide.

1.154 Fourth and in the event of it being held that there was
disobedience of the Ordér, the respondent falled to establish
w11fulness and mala f des beyond a reasonable doubt This

s a requlrement of contempt under the Constitution and

partlcularly the rlght to a fair trlal protected by sectlon

35(3).

LI55 Fifth, it is inconsistent with sections 12(1) and 35(3) of the -
Con_stitution, to bring contempt proceedings by way 'of

VOrdinary notice of motion under Rule 6. .

Shortly after leave to appeal was granted, the Auditor-General,

draft reports.

THE FACTS

22

' Thls case has 1ts gene51s ina de01s1on by the Cabmet in June 1987 to -

, acqulre VaI'IOU.S 1tems of mlhtary equlpment for defenswe purposes
V‘AThe acqulsltlon of thls mllltary equlpment (“The Arms Deal") Was ,
put out to tender. -The mlhtary equlpment to be acquired 1ncluded

- four corvettes. :

The respondent.was one of the sub-contracting bidders in the Arms




" Protector and -

Deal for the supply of two sub-systems: System Management System
(“SMS”) and Navigation Distribution Sub-System (“NDSS”) of the
combat suite for corvettes. The respondent was successful with the

tender for the NDSS but was unsuccessful with the tender for the

SMS.

Following widespread publicity that the process for the procurement
of arms had been irregular and corrupt, the Auditor-General

conducted a preliminary review during the 1999/2000 financial year,

the focus of which was the procurement process.

~ The report of the Auditor-General Was' submitted to the Standing |

Committee on Public Accounts (“SCOPA”) which adopted a

resolution réquesting the Auditor-General together with the Public

the National Director of Public Prosecutions to

 investigate the ¢laims of corruption. -

The Auditor-General together with these other agencies then

- .:undertook th”eir‘ invest-igationv into the allegations. The process of

23
=
2.4
( 25
26,

1nvest1gat10n and producmg the report from commencement of the :
Jomt 1nvest1gat10n to subm1ssmn to the Pres1dent on 14 November

2001 took about elght months Durmg November 2001 the report

was table_d in Parhament.

The resp_ondent was not -satisfied with the findings of the




investigation. As a result, the respondent instituted proceedings in
terms of the Promotion of Access to Information Act under Case No.

4636/2002. Tt is the judgment of Hartzenberg J which gave rise to

the application for contempt. Hartzenberg J made the following

order:

“1 ‘The first respondent is ordered to provnde the
- applicant by no later than 40 Court days from the
~ date of this order with the followmg records

(, ‘ . ' . 1.1 All draft versions of thie report submltted to
‘ Parliament by the Joint Investigating Team

regarding the so-called Strategic Defence

Packages for ~the procurement  of

armaments for the South African National

Defence Force

- 1.2 In respect of all audit files concerning the
Strategic Defence Packages for the
procurement of armaments for the SA
National Defence Force from 1 January
1998 to 20 November 2001 deallng w1th

1.2.1 the de-selectlon of the appllcatlon as

~a ‘supplier . of ' the " combat  suite

- information . management system

_ and the selection. instead of the de- .
( ‘ ’ ‘ ~texis dlacerto combat sulte databus,

122 the selectlon of the suppher of the

' Systems Management: . System,

Navigation Dlstrlbutlon System and.

the - Intégrated " .  Platform
Management System Slmulator, Co

1.2.3 the role of Afrlcan Defence Systems
Pty) Limited, a company controlled
by T homson- -CSF of F rance (which

. later changed jts- name to Thales
Internatlonal), in.the supply of the
combat suite for the corvettes and its
conflict of interest by virtue of its




involvement in the supply of the
corvettes at various different levels,

namely as:

1.2.3.1 a member of the consortium

constituting  the  prime

_ contractor for the supply of
corvettes;

1.2.3.2 the supplier of combat suite
and at the same time being
the combat suite integrator;

1.2.3.3 the supplier of various
. o systems and sub-systems for
( ‘ o the combat suite, including
: the SMS and the Combat

Management System; and

 1.2.3.4 and associate company (ie a
company in the Thomson-
CSF Group) of the supplier
of the de texis system;

1.2.4 The conflict of interest of Shamin
.-Shaikh as:

1.2.4.1 the Department of Defence’s
Chief of Acquisitions and
Chairperson or member of

o various committees and
R AR ' o ‘ - boards  involved in the
¢ A o : o . , assessment of the SDP and

S P _ 1242 brqth_er of Schablr Shal_kh
NI who at all material times
o ' ' “had an indirect mterest in

ADS

S 13 ‘All the documents and records in respect of
B _whlch it has no objectlon in terms of -
- Chapter 4 or section 12 of Act 2 of 2000

. and

1.4 'A,llst of all the documents arid records in -
respect-of which it objects in terms of the
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provisions of the aforesaid Act 2 of 2000,
setting out clearly and concisely:

(2) a description of the document or
record, ’

(b) the basis for the objection,
(©) an indication if the objection relates
to the whole document or only to

portions thereof and if so,

‘@ to which portions.”

' Hartzenberg J Judgment Record, Vol 1,
PP 4546

2.7 The Auditor-Gen_eral va'p'plied for leave to appeal.”  There was an
apparent discrepancy between the terms of the Order and its
underlying reasoning.  Following discussions between counsel; this

.amblgulty was resolved and 1s reﬂected in an exchange of

correspondence N The cr1t1cal portlon of this exchange which

reﬂects the common understandmg of the parties is as follows

C ' |
) L » “5 If 0ne reads the Order together with the portions
' o of’ the Judgment the pOSItlon seems to be the
t”follow'ng et

L 51 .The Audltor-General is to make avallable.
. those records to whlch no’ ob]ectlon is
o "ralsed : '

52 ! In relatlon to all other documentatlon_ o
" . which is the subject of the Order, it is up to -
the: Audltor-General to . identify - the
' documents ‘and fo state reasons why access -
“miay or must be refused and in respect of




2.8

2.9

210
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which portion of the record it is to be
refused.”

' Answering Affidavit, Vol 2,A p 129 para 5
Aunexure “SF1a”, Vol 2, p 181

Annexure “SF1b”, Vol 2, p 188

After agreement had been reached :a's to the meaning of the Order -
(resultmg in a withdrawal of the notice of appeal) the Auditor-

General’s attomey suggested that the tlme perlod stlpulated in the

,Order begm to fun afresh with effect from 13 March 2003. The

letter expressly foreshadowed the: p0551b111ty that the Audrtor—

General may request an extension of time.

Answermg Aff' dav1t Vol 2, p 129 para 5

Annexure “SFla" Vol 2, p 186 para 9

The respondent’s stance Was that the request for an extensmn would D

be addressed in due course but that certarn documents would be

- readily availabl_e;
E Annexufé'\“SFib”,Vol 2, p 188 para"? ,

| On 18 March 2003 the respondent’s attorney Wrote to the Auditor-

| General’s attomeys setting out a proposed tlmetable for productron of

documents. :
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2.13.

12

Founding Affidavit, Vol 1, p 11, para 32

Annexure ;‘D”, Vol 1, pp 64-65

In a letter dated 27 March 2003 (apparently only received on 17
Aprll 2003) the Audrtor-General’s attorneys replied that comphance

with the proposed t1metable would be “extremely dlfficult” but that ‘

" such difficulties “should not in any way be construed as a refusal

... t0 comply With ‘the Court Order”.

Founding Affidavit, Vol 1, p 12 para 34

Annexure “F"_, Vol 1, pp 68-69

On 16 May 2003 the Auditor-General’s attorneys couriered a bundle

of do}cuments to the applicant’s attorneys. It was accompan‘ied bya

covermg letter Wthh znter alia: requested the respondent to respect

~ the sens1t1v1ty of the mater1al and not to deal with matters in the

medla The letter stated further:

"Given that both the request and the order were framed
in broad terms without reference to. any specific
' 'document our chents have included. all documents. that
‘ they belleve fall w1th1n the amblt of the’ request and the

' _order

' _Foundlng Affidavxt Vol 1, p 14 para 42

Annexure “L” Vol 1, pp 79 80 A

. Notwithstanding the cooperative stance by t'he”Auditor-General and

the request for matters not to be dealt with through the media, the




2.14

. 215

- Annexure “SF3", Vol 3, p 193

13

respondenf chese to make allegations of criminality in the press..
Reading the narrati\/e in the founding affidavit one would be led to
believe that the next event of signiﬁcance after 16 May 2003
occurred on 27; Mey when a letter was sent to the Auditor-General’s

attorneys. But that is not so. The réspondént’s response to receipt

_ of the documentation was to go the press in Whlch he is reported to

have stated that he was instructing attorneys to brlng "crlmmal
charges of perjury, contempt of court and defeatmg the ends of
justice as well as offences in terms of the Proimotion of Access to

Information Act" against the Auditor-General personally as well as

. his office.

Answering Affidavit, Vol 2,p 130 para7

Replying Affidavit, Vol 3 pp 252 - 253 para 10

It is common cause that this course of conduct was pursued by the

, respondent without first raising his concerns w1th the Audltor—

General’s legal representatives and at a tlme when the Audltor- ,

General was abr_oad.

‘Notwithstanding the behaviour of the reepondent, th'e'..An'dit‘or-

General continued to adopt a cooperative and cornplianfrattifude.

His attorneys wrote to the respondent’s attorneys on 27 May 2003
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informing them of the Auditor-General’s willingness to address the
applicant’s concerns. The letter expressed regret that the respondent

had gone to the media with sensational allegations arid went on to

state:

“We once again state that our client is not Wlllmg to deal
with the matter in a similar manner. Your client’s
representative has alleged in the media that our client has
not provided it with’ certain documentation. In an
endeavour to address your client’s concerns we hereby
invite your client to indicate based upon the agreement
betwéen our respective counsel what documents it
believes it is still owed. Our client undertakes to follow
up and provrde any relevant document not already
released, if this be the case.”

Answering Affidavit, Vol 1, pp 131 - 132, para 9

Annexure "SF5", Vol 3 p 195

on 27 May 2003, the responderlt’s attorneys sent a letter (dated 23
May 2003) o ’rhe Auditor-General’s attorneys indicating why they
..con:tended there had not been proper compliane‘e with trle Order.
...What appears to have been the major issue was the alleged failure to
:’"_fdlsclose all the draft versions of the reports submltted to Parliament
1n terms of paragraph 1 1 of the Order The Ietter. states that its
R .-‘-"'?i-purpose was to prov1de “One final opportumty to comply wrth the ;

._Order by no later than 6 June 2003 fallmg which it will lnstltute '

further proceedmgs against your cllent”




2.17
.

2.18
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2.19
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Founding Affidavit, Vol 1, p 17 para 57

Annexure “M”, pp 88-91

The Auditor-EGeneral’s attorneys responded on 30 May 2003. The
letter stated inter alia, that the Audltor—General "is in the process of
mvestlgatlng whether or not there are further documents which
lt may be obllged to dlsclose and Wlll revert in due course." The
Ietter went on to state that the Aud1tor-General was giving the matter
"urgent attentlon" but could not b1nd h1mself to the deadline of 6

June. The letter pointed out that the Aud1tor-Genera1 could not act

 unilaterally but was obliged to consult with other relevant agerncies..

Founding Affidavit, Vol 1 p 18 para 58

Annexure “N”, Vol 1 pp 93 - 96.-

Knowmg that there was an undertaklng give to,:_ address the issue of

outstanding documents, if any, t_he respondent’s attorneys wrote to

the Auditor-General’s attorneys on 4 June 2003 re1terat1ng that the

deadline of 6 June for comphance st111 stood o -

Founding Affi(iiavit:.-Vol 1, ‘_pfisnpgr,a 5 i

| Amewret0%VolLp97

On 6 June 2003 the respondent’s attorneys wrote to the Audltor-

General’s attorneys demandlng by close of busmess to be 1nformed
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. am
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whether further documentation would be forwarded or whether an

extension of time was required, in which event a well reasoned

explanation had to be furnished.

Founding Affidavit, Vol 1, p 18, para 59

Annexure “Q”; Vol 1, p 100

The Auditor-General's attorneys responded the same day expressing

“regret for the ‘delay and indicating that the Auditor—General was

focusing his efforts to ensure compliance with the Order.
Founding Affidavit, Vol 1, p 18 para 59

Annexure"R", Vol 1, p 101

Notwithstanding this stance, a meeting of the directors of the -

_ respondent resolved on 10 June 2003 to institute the present

proceedings. -

Founding Affidavit, Vol 1, Annexﬁre "A",p32

T_he prqéeediﬁigé were  thus Jaunched in the face of a clear

undertaldﬁg t(;) comply with the Order:

The Auditor-General describes in detail the nature and extent of the

task with Whifcfil he was confronted. " None of this is disputed. In
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summary, the following occurred:

2.23.1

2232

2.23.3

2234

12235

2236

2.23.7

The seareh was focused on'documents falling within the

. arnbit pf the reduced record;

After delivery of the initial documentation, a process was

initiated to examine the documents again:

A larger téam was assembled. It included two partners of

: Pnce Waterhouse Coopers(“PWC”) who Were involved in

the 1nvest1gat10n They, together with other members of
staff spent approxrmately two weeks locating documents

that _may have been relevant.

Everythrng that mi ght be relevant was copled Two

secretarres ass1sted the team w1th photocopylng The team

was also assls;ted by a student.

The search and photocopylng took approxrmately two

weeks of ﬁlll tlrne work One of the secretarles also spent

’ -.about a week searchrng for documentatlon on CDs :

It was only aﬁerthls proceé'é ‘that’. the'doehrnentation was

- ready fo be examined.

This process began on 2 Juiy 2003. It involved a team
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comprising a legal adviser, two Armscor employees and an

officer from the Department of Defence. The bulk of the

~ documents originated either from Armscor or the

2238

2.23.9

2.23.10

2.23.11

2.23.12

Departrn'ent of Defence. Approximately 27 500 pages

were copied and had to be considered.

Each and every document had to be read to ascertain
whether or not it was relevant. This required determination
of the date of the document since the Court Otder related to

documents from 1 January 1998 to 20 November 2001.

Documents falling within this period were carefully

- examined for content.

Once considered relevant the documents were scrutinised.t
ascertain whether they contained anything that eould hot be

released in terms of the Access to Information Act.

Each document was consecutlvely numbered and 1ndexes

were prepared for every file. The 1ndexes Were prepared by‘ )

a secretary, an assistant from PWC as well as the student '

assistant. Later, a fourth person from PWC Jom'ed the team.” .

At some stage, twelve people, inelud_i_ng the Auditor-

General, worked on the matter simultaneously. Every .




19

document had to be considered by the Auditor-General

| persbnal‘ly.

2.23.13 Each ;iocument contained a comment stating whether it was
relevant or not, whether there was any ebj ection to its
 release, whether portions of it needed to be severed and
- whether it was a duplicate either of a decument'previoﬁsly
released or previously dealt with during this exercise. .
Doc&n&ents were also marked if they needed to be
considered by other third parties such as the Public Protector

of the National Directorate of Public Prosecutions.

2.23.14 The jAuditOr-Genei'al then applied his mind to each and

every file individually. He checked every document and '_

'i:ec';ﬁ‘s'idered the comiment méde bythe team in regard to each.
“All documents markedfovr Severa_nce by _the Department of

Defence wete then given to the Department’s representative.

| 2.2_3.15 CAll doeumenfs marked for‘ release were then copied and

placed into new files. A new index was created.

2. 23 16 Aﬂer an 1n1t1a1 release of documents onll July 2003, an.

add1t10na1 28 lever arch files were forwarded by courier to

‘jthe applicant on 28 July 2003.
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Answering Affidavit, Vol 2, pp 135 — 141 para 11.2 -
11.21

Replying Affidavit, Vol 3 p 255 para 14.2

Even after the neplying affidavit in these proceedings was filed, the

respondent was furnished with documentation as'required.

Supplementariy Answering Affidavit, Vol 4, p 355, para 5

FIRST SUBMISSION: T, HE APPLICAT. fON WAS PREMATURE

3.1

The facts re\%‘eal that the application was launched in the fac‘e of a
clear undertaking by the Auditor-Genefal to secure compliance with
the Order of Céourt. Ordinarily the purpose of proceedings for
contempt is to ensure compliance with an Order of Court. In the

present case, the 1nst1tut10n of proceedmgs was wholly unnecessary

In th1s regard, the followmg facts are relevant

3.1.1 Aﬁet the initial deliVery'of uOCuments:on V16 May 20'(-)3 the
respondent chose to level serious allegatlons of crlmmahty
agamst the Audltor-General He announced pubhcly that
he 1ntended brlngmg crlrnlnal charges of znter alza
contempt of court agamst the Aud1tor-General personally
He took this course notw1thstand1ng a prtor request to h1m
not to deal with matters in the media. - Moreover, he c_hose

to go to the press without any reference to ‘the Auditor-
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General himself or the Auditor-General's legal

representatives.

The'ﬁ;cts reveal a continﬁing-commitment by the Auditor-
General to comply with the Qrder of Court. Indeed, the
Auditor-General actively sought to cooperate with the
respondeént in seeking to ideﬁtify whiéh documents were

allegedly not furnished to the res‘pqndent-.-

The respondent unilaterally imposed a deadline for
comi)liaﬁce of 6 June 2063 notwithstanding the fact that it

was made clear that this deadline may well not be met.

The fact that pro’ce‘ec_lihgs weré instituted notwithstanding

the Auditor-General’s commitment to comply with the

- Order is consistent with the prior announcement in the press

 that such proceedings would be instituted.

. The - eminently litaétical suggestion that the present
| proceedings be A_s"'tayed- pending the furnishing of further

- documents was refused.

Notwithstanding the institution of proceedings, the Auditor-

General continued to furnish documents pursuant to his

obligations.
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3.2 All of this points to the fact that the institution of these proceedings

was wholly unnecessary and that their institution was an abuse of the

process of court.

See: Beinash v Wixley 1997 (3) SA 721 (SCA) at 734 F—H

4. SECOND SUBMISSION THERE HAS BEEN NO BREACH OF THE COURT
ORDER

4.1 - Inthis section of the argument we deal only with the alleged failure
to produce the i_draﬂ reports. It was accepted by the Court below
that by the time the appl.i.cation was heard there had been compliance
with the Ord_er; ineofaras it related to the other four categories of

documentation.:

4.2 The respondent contend

v produce all draft versrons of the report submltted to Parhament It is
- contended that t‘he report submltted to Parhament on 14 November
2001 was a consohdated report of the three investigative agencies
and that separate draft reports were sent to the office of the President.
It is then contended that “as a matter of common - sense andr
* necessary mference one would thus expect drafts to ex1st” of a
range of reports- and that thlS 15 “mdeed the case” the apphcant -
havmg been SO, 1nformed “-byl persons with personal knowledgel

~ thereof but Who wish to remain anonymous”.

e Audltor-General was requ1red to -
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Founding Affidavit, Vol 1 pp 18 - 19 paras 63 — 65

The Audltor-General describes in detail the drafting process of the
report which was ultimately presented to Parhament. He states that
on' 28 July .2003 all draft versions of the repott su‘bmitted to

Parliament were released to the respondent.

Answering Affidavit, Vol 2 pp 168 -9 para 44.13

The response from. the respondent was that he is entitl'ed"t‘o “all

draft reports in their entirety”.

Replying Affidavit, Vol 3, p 271, para 32

What the dlspute boils down to is whether para 1.1 of the Order IS o

also subject to the reduced record as respondent contends and as the o

' Aud1tor-Genera1 denlesr

Founding Affidavit, Vol 1 p 20 para 68

. Answering Affidavit, Vol 2, p 172 para 52

What the dlspute boils down to is whether para 1. 1 of the Order is |

also subject to the reduced record as apphcant contends and as the

:Auditor-General denies.
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Founding Affidavit, p 20 para 68

Answering Affidavit, p 161 para 52

In the applicaﬁon before Hartzenberg J the applicant significantly
narrowed down its demand for what was referred to in the judgment
and founding affidavit as “the reduced record”. The respondent in
the founding affidavit describes the effect of the Order as follows:
“In essence, Hartzenberg J directed the first respondent
to give the applicant access to the reduced record, subject
to the first respondent’s right to withhold certain

documents forming part of the reduced record provided
that such documents were listed and the statutory ground

of withholding stated.”

Founding Affidavit, Vol 1, p 9 para 20

In the replymg afﬁdav1t in the apphcatlon before Hartzenberg J the

amblt%of the‘ narrowed demarid was made clear

Answering Affidavit, Vol 2 pp 132 - 135 para 11.1 |

,What ensued was a dlspute as to whether para 1 l of the Order.

e ) relates to. all draft reports or whether by reason of the reductlon of -

the record the only draﬁ reports to whlch the respondent was entltled

4.7
.

48
.

4.10

were those relatlng to the reduced record

Whatever the true ambit of the Order is, it is not a matter for
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contempt proceedings at all. At best for the respondent there was a
dispute about the ambit of an order of court and not a wilful refusal

to comply with an order of court. ~ There were other remedies

available to the'respondent.
Cf. Brown v Le Roux and Others 1906 TS 857 at 860

At common law a court may clarify its judgment or order if, on a
proper interpretation, the meaning thereof remains obscure,

ambiguous or uncertaiti in ordet to give effect to its true intention.

Westrand Estates Ltd v New Zealand Insurance Co. Ltd 1926
AD 173 at 176 and 186 —7

First National Bank of SA Ltd v Van Rensburg NO and Others
In re: First National Bank of Southern Afrlca v Jurgens and

Others 1994 (1) SA 677 (T) at 681 B F .

It is submitted that all the orders wete subject to the rédﬁéed record

and, as such, there was no breach of the Order in relation to the draft

reports.

THIRD SUBMISSION: DISOBEDIENCE WAS NOT WILFUL

In this section, we address argument based pui‘ely on the common

law.

The hallmark of contempt of court is that it is committed where a
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5.4

party wilfully and mala fide disobeys or refuses to comply with an

order of court.

Cape Times Limited v Union Traders Directories (Pty) Ltd and
Others 1956 (1) SA 105 (N) at 120 A - C

Consolidated Fish (Pty) Ltd v Zive and Others 1968 (2) SA 517 (
©) ' v -

Jayiya v Member of the Executive Council for Welfare, Eastern
Cape and Ano. 2004 (2) SA 611 (SCA) at para 18

In Clement v Clement 1961 (3) SA 861 (T) a Full Bench observed

at 866 A:

“As T read the law in Waterston v Waterston 1946 WLD
334 at p 337, and Wickee v Wickee 1929 WLD 145 at p
148, before a person can be found guilty of contempt of
court his disobedience of the Order must be, not only
wilful, but also mala fide.”

See also: Culverwell v Beira 1992 (4) SA 490 (W) at
493 E

If failure to comply with a court order is due to inability to do so or
results from a mistake as to what was required of the respondent, or
if the respondént bona fide believed that he or she was not required

to comply with the Court’s order, an application for contempt should

not be granted.

Turner v Llewellyn and Wigginton (1905) 22 SC 153

Estate Schdltzv Carrol (1906) 23 SC 430
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Abrams v McQuirk 1927 WLD 318

Rollo-Wilke v MacMillan 1928 WLD 47

In Brown v Le Roux and Others 1906 TS 857, the Court held that
where the defaultlng party established to the satisfaction of the Court

that her failure to comply timeously with the Court’s Order was not

- due to conturnacy on her part but to circumstances which, despite her

endeavours, she was unable to overcome, the Court refused to

commit her for contempt.

In Botha v Dreyer (1880) 1 EDC 74 it was held that a
misunderstanding of the true meaning of a judgment was evidence of

absence of wilfulness on the part of the respondent who failed to

comply with an court order.

In Noel Lancaster Sands (Edms) Bpk v Theron en Andere 1974
3) SA 688 (T) at 692 it was held that even an unreasonable v1ew on

the part ofa respondent as to the meaning of a court order w111 not

per se amount to an absenoe_of bona ﬁdes In this regard Botha J

" stated:

" My eie menmg is dat onredehkheld van ‘n swnswyse wat
by ‘n respondent bestaan in ‘n saak van:hierdie aard, bv
met betrekking tot die betekenls van dle Hofbevel nooit
per se daarop neerkom dat hy nie bona fide is nle

In the present'case, the absence of wilfulness and mala ﬁdes is clear.
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The Auditor-General has stated on oath that:

5.8.1 It had always been his intention to comply with his legal

obligations;

582 He was committed to complying with the order of

Hartzenberg J;

{
\‘ .

58.3 Despite the institution of the conte!r:npt ‘ap.plii(':ati‘o'r'l, he
furnished the respondent with documeritation in compAlianVCe '
with the Order and undértook to continue to do so and has in .’
fact done so. committed to complying with the Otrder of

Hartzenberg J;

Answering Affidavit, Vol 2, p 128 paras 3.1 =33.

In reply, the Auditor-General’s commitment to comply Wlth
the Order is baldly denied as not beiﬁg bél:ne'_oi.lt by the o
“fécfé”, but no facts are _éidduced to ’supf)ért thé demal ‘

Replying Affidavit, Vol 13, p 250 para 7 -

5.9 Significantly, the reépondent refused the suggestion by the Auditdr-
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General to allow the answering affidavit to be held in abeyance

pending the fufnishing of the requested documentation.
Answering Affidavit, Vol 2, pp 128-129 para 3.4

The following t‘aCt's relating to the absence of wilful disregard of the

' Order are either common cause or met only with a bald denial:

5.10.1 The tespondent was fully aware of the Audito‘r—General’s

intention and efforts to comply with the Order;

5.10.2 The respondent was notified of the nature of the Auditor—

General’s difficulties in the determination and compilation

f the documentatlon

'5.10.3 The process took longer than anticipated;

‘.5.1'0.4 Additional personnel were employed to ensure full

comfaliance;

5105 Desplte a request not to deal W1th matters through the

‘medla the respondent, w1thout ﬁrst ra1s1ng any concerns
w1th the Audltor-General’s attorneys accused h1m of
crimmal conduct and announced his 1ntention to institute

proceedings for contempt. This unbecoming conduct
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notwithstanding, the Auditor-General advised that he would

endeavour to supply outstanding documents.

5.10.6 - The Ahditor-General cannot take unilateral decisions. He

is required to consult with other agencies.

Answering Affidavit, Vol 2,pp 142 - 146 paras 13-14

The best that the respondent can do in reply is to state that the
Auditor-Genéral's “averred attempts to comply timeously with the
Order” were so feeble that respondent was fully justified in its
assumption that the Auditor General’s behavioorvwzas wilful and that
his belated attempts at compliance “confi‘rms this assumption” as

does the continued refusal to disclose all the draft reports.

Replying Affidvit, Vol  pp 256-257

None of this is sufficient to rebut the evidence of the ‘absence of

willfulness or mala fides.

Apart from the aforegoing, De Vos J adopted' a dlctlonary deﬁﬁiti_on

of "Wllful" as meamng "assertmg or dlsposed to assert one § own -

will contrary to persuas10n, mstructlon or command headstrong,

obstlnate, determlned to have one's-own way ' Thus the Court

approached the matter on the basis that the questlon was whether the
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Auditor-General "was sincere in his attempts to comply with the
Court Order or whether [he] can be said to have been acting in a
way which Wés headstrong or obstinate and whether [he] was

determined to have his own way."
Judgment, Vol 5, para 21

513 Itis submitted that this was not the correct enciuiry inlaw. There is
a substantial body of case law, albeit in different contexts, as to what
is meant by w1lful misconduct. The authorities are conveniently
collected in Aberdare Cables (Afriqa) (Pty) Ltd v South African
Railways and Harbours 1959 (2) SA 406 (E). Thé consensus of
opinion is that wilful misconduct entails knowledge and appreciation

that conduct is wrongful together with a reckless indifference to the

C:Bﬁsequences. |
Ses: Groenewald v Fourie 1915 CPD 556
Vermeulen v Heyne 1913 AD 542

. 514 It is submitted that having regard to the correct interpfetation of
 “wilful" in the context of contempt of Court, it cannot be said that
- the 'Auditor-General's conduct amounted to wilful 'disobedienée of

the Order of Court.




6.1

6.2

6.3

| 6. FOURTH SUBMISSION: PROOF BEYOND REASONABLE DOUBT
|
|

32

Section 35 (3): of the Constitution enshrines the right to a fair trial. It

provides in relevant part:

35 :(3) | Every accused person has a rlght to a fair
trial, Whlch includes the right -

@)

(h)  to be presumed innocent, to remain
. silent, and not to testify during the
. proceedings;

(@ - not to be compelled to give self-
1ncr1mmat1ng evidence ..

Section 12(1) of the Coristitutieﬁ:',- "Vest_'s: in every person the
fundamental right to freedom and security of the person.

Under South African law, eoﬁfemﬁf‘gf :'coi;rt;“even civil contempt, is
a criminal offence.

Jaylya v MEC for Welfare, Eastern Cape 2004 (2) SA 611 (SCA) :
at para 18 ‘ ’

S v Beyers 1968 (3) SA 7 0 (A) at 80

Butchart v Butchart 1996 (2) SA 581 (W) at 586
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Holtz v Douglas & Associates 1991 (2) SA 797 (O) at 802

S v Baloyi 2000 (2) SA 425 (CC) at para 22 fn 51
64  In this respeét, the major Commonwealth jurisdictions are ad idem
with South African law: .

6.4.1 For t:hc poéitiori in English law, see Comet Products UK

Ltd v Hawkex Plastics Ltd [1971] 1 AER 1141 (CA) at

C

1143j ‘where Lord Denning staied that an application for
civil' contempt “partakés of the nature of a criminal

charge”.

See also Re Bramblevale Ltd [1969] 3 All ER 1062
(CA) -

"64.2 TFor the position in Australian law see Hinch :a-il_d
e Macquarie Broadcasting Holdings Limited v Attorney-
(w_ ’ : General for the State of Victoria (1987) 164 CLR 15 at

49 where Deane J stated

“proceedings seeking. the imposition of : such
punishment upon an alleged contémnor (or: an
order for sequestration in the case: of a éompéhy)g
must realistically be seen a$ essentially criminal in -
nature” ‘

Sée also Whitman v Holloway (1995) 131 ALR 401
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6.4.3  For the position at Canadian law see Videotron and Others
v Industries Microlec Produits Electroniques Inc and

Others 96 DLR (4™) 376

See also Apple Co_mputér Ihc. v. Mackintosh
: o Computer Ltd., [1988] 3 F.C. 277 (C.A)

Selection Testing Consultations International
Ltd. v. Humanex International Inc., [1987] 2
F.C. 405 ’ '

6.5 See also:

6.5.1 Malaysia

Tay v Wan [2004] 5 AMR 248 [2004] Part 3 Case

- 10 [HCM]
e D S WWWe lpsofactol com/hlghcourt/2004/Part3/h

A ct2004(3) 010 htm

6.52 Hong I:{ong'

- Bank of ‘Indla v . Bhagwandas Kewalram and
R Others. - [1991] HKCA 36; CACV000012/1991 1

- "May 1991 :

. hittp://wWww. hklu org/hk/eng |ud/HKCA/1991/1991

. 0501.CACV000012 1991. html
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6.5.3 Sri Lanka

 Thiyagarajah v Shahul Hammed and others
" (Court of Appeal of Sri Lanka, Case no CA

518/82 — D.C. Matale L/2999)
~ http: [www. lawnet lk/report/1984 1/T h1%2098 pdf

A person faced with an accu'sation of contempt of court 1s therefore
an accused person for purposes of section 35(3) of the Constltutlon
Any contempt proceedlngs must accordirigly comply with the rights

and safeguards conferred by the Constitution on accused persons by

“section 35(3)_; unless a limitation of these rights can be justified in

termsof section 36 of the Constitution.

A person faced with an accusation of contempt is at risk of being

committed to jail. Contempt proceedmgs must therefore also comply

w1th the rrght ‘contained in section 12(1)(b) of the Cons _tut n'

unless a limitation of this right can be Justlﬁed in terms of sectlon 36-

of the Constitution.

_The Constitutional Court has held that the duty of the prosecutlon to» .
: prove every element of the offence beyond reasonable doubt is an ‘

’ essentlal component of the fundamental rlght toa fa1r tr1a1 1n sectlon o

 3503):

© Sv Zuma 1995 (2) SA 642 (CC) at para 33
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It is for this reason that the Eastern Cape courts have already held
that since the advent of the Constitution all the elements of contempt
of court, including the elements of wilfulness and mala fides must be

proved beyond a reasonable doubt by the party alleging contempt.

Uncedo Taxi Serv1ce Association v MTWA and Others 1999 (2)

 SA 495 (E) at 500 H - 502 G

Uncedo Taxi Service Association v Maninjwa and Others 1998
(3) SA 417 (E):at 4271- 428 E

The exceptiOné are the two decisions of De Vos J in the preseht

matter and in Laubscher v LaubScher 2004 (4) SA 350 (T).

In Laubscher, De Vos J held as follows:

“It may be that to deprive a person of his liberty upon
proof merely on a balance of probabilities - is
unconstltutlonal as it may be unconstitutional to place an
onus on a person faced with this possibility, but it seems
to me that such limitations are reasonable and justifiable

.. To my mind, the correct approach in matters of civil
contempt where the applicant is a private person, has
been descrlbed and discussed correctly in matters decided

' prlor to the new Constltutlon

Laubscher v Laubscher 2004 (4) SA 350 (T) at para 27

We 're_spéct_ﬁllly submit that this approach is incorrect. The

comparative law we have cited demonstrates that it is not reasonable '

and justifiable in an open and democratic society based on human

dignity, eqﬁality and freedom to deprive someone of their freedom
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for contemipt of court on a test that involves the balance of

probabilities. Decisions from courts in comparable jurisdictions are

_not satisfied to%commit a person for contempt merely on proof on a

balance of probabilities.

De Vos J, with Fespect, failed to engage at all with these comparative

. approaches and in doing so reached an incorrect and somewhat

startling conclusion, namely that the introduction of the Constitution,

* together with its extensive conferral of rights on accused persons, has

had no impact at all on the approach fo be adopted in civil contempt

proceedings launched by a private person.

We respectfully submit that this approach is clearly wrong and

should, accordmgly, not be followed As McHugh J held in the

Australian High Court decision 01ted ear

“contemporary notions of Justlce are offended by a rule of
law that allows a person to be' imprisoned for an
indefinite period to coérce him or her to comply with an’
order, the breach of which has only been provided on a

balance of probablhtles

Whltman A4 Holloway (1995) 131 ALR 401 at 419

It is accordlngly submltted that the Constltutlon demands that _
contempt of Court be proved beyond a reasonable doubt Applymg
this standard, 1t is submitted that thererls s1mp_ly no bas13 at all upon

which the Auditor-General could be convicted for contempt of Court,
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7.  FIFTH SUBMISSION: THE PROCEDURE BY NOTICE OF MOTION WAS
INCOMPETENT

7.1
C
72
(
.13

Under the common law, civil proceedings for contempt of court can
either have the object of compelling performance of a court order

(i.e. be coercive in nature) or the object of punishing the respondent

(i.e. be punitive in nature).

Cape Times Ltd v Union Trades Directories (Pty) Ltd & others
1956 (1) SA 105 (N) at 120F-125H :

Where contempt proceedings cannot result in compelling
performance of a court order, they are punitive in nature. In such

circumstances, an applicant hias no locus standi to claim the relief

that the contemnor be imprisoned.

Naidu v Naidoo 1993 (4) SA 542 (D) at 544-5

Cape Times Ltd v Unib_n Trades Directories (Pty) Ltd and others
1956 (1) SA 105 (N) at 120F - 121B and 129 G-H

Prior to the- éd%/eht of the Constitution, in such circumstances, our

. ¢ourts allowed. an applicant without locus standi to act as .an '

“informer” to 'bri:ng to the attention of the Court an alleged violation
of an order in'its favour. The Court would then, at the invitaﬁqn of

the applicant, exercise its summary contempt jurisdiction over the’
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alleged contemnor. However, as the applicant had no locus standi in

respect of the' punishment of the alleged contemnor, it was not

entitled to any costs.

Naude en 'n Ander v Searle 1970 (1) SA 388 (O)

| Nor did it have any right of appeal if the Court fouhd that there was

no contempt. or that the contempt should not be punished by

imprisonment.

Cape Times Ltd v Union Trades Directories (Pty) Ltd and others
1956 (1) SA 105 (N)

The notion of ah “informer” being able to initiate the summary penal
contempt Junsdlctlon of the Court presupposes that the Court has thls
summary Jurlsdrctlon and Wlll exermse it in any case where there is

an alleged chtempt. Under the Constltutlon however, thls is no

longer the case.’

As the Constltutlonal Court empha51zed in the Mamabolo case; the

exercise of a summary contempt Jurlsdlctlon purely for penal '

purposes is mconsrstent Wlth the fundamental rlght to a falr trlal as

protected by seotlon 35(3) of the Con'stlt'utlon:

“Manifestly the summary procedure is unsatisfactory in a
number of material respects. There is no adversary
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process with a formal charge-sheet formulated and issued
by the prosecutorial authority in the exercise of its
judgment as to the justice of the prosecution; there is no
right to particulars of the charge and no formal plea
procedure with the right to remain silent, thereby putting
the prosecution to the proof of its case. Witnesses are not
~ called to lay the factual basis for a conviction, nor is there
a right to challenge or controvert their evidence. ... at the
hearing there need be no prosecutor, the issue being
between the Judge and the accused. There is no formal
plea ‘procedure, no right to remain silent and no
opportunity to challenge evidence.” :

S v Mamabolo (E TV and Others Intervening) 2001 (3)
SA 409-(CC) at para 54

7.6 Furthermore, "a; party alleged to have committed: contempt of courf '
faces the risk'lof being depfived of his liberty without a criminal trial.
By depriving ;ch_e accused of his or her liberty without a criminal trial,
summary contempt proceedings also limit the fundafnental right to

freedom of the person protected by section 12(1) of the Constitution.

.7.7 Where the summary procedure is exercised for purely ppnitiVé
ﬁuriaoses, these iimitation‘s of the fundamental rights protected by
Hsections’ 35(3) apd 12(1) of the Constitution cannot be justified. ‘
Rights should not be limited in the interests of “nakedly pyniti\}é :

~ retribution”. ..

(foét_ze'e v Government of the Republic of South Africa; Matiso
a_nd Othérs v Commanding Officer, Port Elizabeth Prison, and
Others 1995 (4) SA 631 (CC) at para 14
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There remains, of course, the important public interest in vindicating
the honour of the court. This is largely to ensure public confidence in
the courts which is critical to the functioning of the judiciary.

S v Mamabolo (E TV and Others Intervening) 2001 (3) SA 409
(CC) at para 19 .

However, in cases of punitive civil contémpts, there is no apparent

justification for using the summary procedure. By definition,

. compliance with the particilar court order allegedly breached in this

case is not capéble of being achieved by the contempt proceedings.

-Thus the “civil” rationale for the summary procedure is not present.

Nor is ahy other rationale apparent. Rather, punitive contempts, like

all proceedin:gé‘ to invoke the penal jurisdiction of the courts should

-+ be Tesolved by means of ordinary prosecution at the instance of the
» pfo_secutingfauthority, or if that authority declines to prosecute, by

_means‘of a privéte prosecution brought by the civil complainant.

For thlS reason the Constltutlonal Court has stated that where the

summary contempt procedure is exer01sed for purely punltlve

P

“save in exceptlonal c1rcumstances such as those in
Chinamasa's case [In re Chinamasa 2001 (2) SA 902 (ZS)]
where .ordinary prosecution at the instance of the
prosecuting authority is impossiblé or highly undesirable,
_[it is] a wholly unjustifiable limitation of individual rights
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and must not be employed.”

S v Mamabolo (E TV and Others Intervening) 2001 (3)
SA 409 (CC) at para 58 (emphasis added)

Civil contempt proceedings may be designed to coerce compliarce
with a court order in the face of an ongoing breach. In this context
it might be argued that a right to institute civil contempt proceedings

by means of ardinary motion procedure under Rulé 6 is necessary to

. promote the important and legitimate interest that exists in ensuring a

quick end to the breach of a court order, and is accordingly a
justifiable limitation of the fundamental rrghts of the alleged

contemnor under sections 12(1) and 35(3) of the Constitution.

Even in general terms, however, the argument conflates the need for

a rlght to a speedy procedure in approprlate X

contempt apphcatrons with the right to 1 use the Rule 6 procedure in

" all cases of coercive contempt applications. The_Rule 6 procedure is

“simply inappropriate for any contempt applications because it is a

procedure.

7.12.1 that was designed for use in civil proceedings fWithOut' |
reference to any of the safeguards_ ’nece'ssar')} to' pro'recr the
fundamental rights of an accuséd person at common law or

under section 35(3) of the Constitution, and -
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7.12.2 accordingly is calculated to Vioiate the common law and

constitutional rights of the alleged contemnor.

In particular, the Rule 6 procedure employed by the respondent in the

prés‘ent case, violates the fundamental rights of the Auditor-General,
to remain silén:t and to be presumed innocent until proven guilty

beyond reasohable doubt. Under this procedure,

7.13.1 an accused respondent must answer with his or her defence
onh oath even if, as is the case in this matter, the applicant
co’rnpléinant has made out only the most sketchy of

. allegations,

7.13.2 the accused respondent is denied an opportunity of asking
for further particulars, and is deprived of his or her right to
have a court first assess whether the complainant’s case has

~ any merit.

i

: Requiring the accused to present his or her defence before it is clear

o . that the ébmplainant has made out a prima facie case against him or

~ her is a clear Vi’o’_lati'on of the accused’s right to remain silent and to
- be presumed innocent until proven guilty.

See  S'vMathebula and Another 1997 (1) SACR 10 (W) at

35J-36C

S v Lubaxa 2001 (4) SA 1251 (SCA) at paras 18-9
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S v Jama and Another 1998 (2) SACR 237 (N) at 2421.

As the Canadian Supreme Court held in Dubois v The Queen (1985)
23 DLR (4‘.1')5 503 at 528, the guarantee of a presumption of
innocence means that an accused bas a “right to stand mute until a

case hi[s] been madé out”.

In the specific ic’o'ntex:t of civil contempt proceedings, the Canadian

courts have enlphasised this principle. Thus

7.16.1 In Selection Tes_ting Consultations International Ltd v
Humnnex International Inc [1987] 2 FC 405 the Federal

Court stated the following:

“I'am of the view, however, that such “ordinary
~and’ summary” procédure as outlined in Rule 319

is 1nappropr1ate in the context of commlttal for
" contempt of court. I say so for several reasons.

Firstly, I agree with counsel for the respondents"
- when he says in his written notes (page 15) that:
: “[TRANSLATION] ., it cannot be argued that a.

contempt of court motlon is an ordlnary ‘motion.
~ Committal or substantlal fines can be imposed ifa.
. conviction results.. Consequently, the courts have
" always insisted that a_quasi-eriminal procedure be
_ strictly adhered to and that the accused be entltled
"to_ all the_protections traditionally offered to a

person charged Wlth a crlmlnal offence. '

‘Secondly, and more lmportantly, the procedure-
“under Rule 319 does not assiire a person ‘charged
- with' the alleged contempt of. théus'ual» fairness
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safegnards. If I accept the applicant’s argument
that it strictly adhered to the letter of the law, the
requirements of Rule 319, i.e. an application for an
order of committal when made by a motion,
~ supported by affidavit “as to the facts on which

the motion is based that do not appear from the
~record”, and render any order under Rule 2500,
* the person [**9] charged would be obligated to
- disclose by way. of affidavit his evidence and
ultimate defence before the onus on_the accuser
has been discharged. This_is contrary to all
principles_of fundamental justice. In fact an
. alleged contemnor is' under mno obligation to
- respond; he may remain _absolutely silent until
- such time as the onus of proving beyond a
reasonable doubt has been met. -

- Thirdly, by proceeding by way of Rule 319, it
should be noted that it is discretionary on the part
_ ["410] of the Court to allow viva voce evidence
" (Rule 319(4)), whereas at common law under
contempt proceedings. it was and still remains a

right.

< Fourthly, the procedure under Rulé 319 allow for
only a brief recital of the alleged contemptuous

“act. This cannot be reconciled with the principle .-

of fundamental justice of being deprived of the
_ right to know exactly the case one has to meet.
Whether contempt of .court proceedings are
characterized as. criminal or civil, the person
. charged shall always be eiititled to the unassailable
- bastion of common law, that is the right to know
. the particulars of the accusation and the right to
remain silent until thé accuser has met and
 discharged the onus. ’

. In the case at bar, I am not-persuaded that the
procedure followed by counsel for the appllcant
- namely a notice of motion iinder Rule 319, allowed
. the respondents to be reasonably informed of the
“offence alleged against them, which a . fortiori
prevented them from presenting [**18] a full and’

. complete defence with full knowledge of the facts.
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" As I had occasion to observe at the start of my
reasons, the right of a person charged to be
reasonably informed of the offence with which he
is charged is one of the cornerstones of our legal
system In- the absence of a procedure
safeguarding all the rights recognized by both the
Charter and thé common law as pertaining to a

" person charged, I have no alternative but to allow

. the preliminary objections of counsel for the
respondents as to the form of the contempt motion,
and to dismiss with costs the applicant’s motion
for an order of committal for contempt pursuant
to Rule 2500.”

Selectlon_ Testing Consultations International Ltd
- v Humanex International Inc [1987] 2 FC 405 at
409-410 and 414 (emphasis added)

7.16.2 .In the pr'ple' Computer Inc case, the unanimous Federal
Court of Appeal cited with approval the last emphasised in

fhe, p_reee‘ding quotation from Selection Testing and held the

follow1ng «

" " Where affidavits filed by the parties to contempt
" proceedings contain contradictory statements with
“respect to material facts or issues in the case, an

alleged contemnor is éntitled to have a trial of an

"~ issue with the calling of witnesses to give viva voce

- evidence if he so requests A refusal to order a
""" . trial of an issue in those circumstances would
“‘amount to a . breach of the pr1nc1ples of

"' fundamental justice.

" “More - importantly _however, the procedure
- followed by the Motions Judge in this case
: obligated the person charged with contempt to

disclose by way of ‘affidavit his defence before the
onus which . the accuser carries  had been

. discharged. The. contemnor has the right to know,
- specifically, the case he has to meet.

Maison des Semiconducteurs Ltee v Apple
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Computer Inc [also cited as Apple Computer Incv
Mackintosh Computers Ltd] [1988] 3 FC 277 (CA)

at 283
7.16.3 AppleéComputers was, in turn, cited with approval by the_
Suprénhe Court of Canada in the leading Canadian case on
contérﬁ'pt of court, the Videotron case. In Videofron the
Supreme Court of Canada confirmed that the onus of proof
in civii contempt proceedings is tﬁe criminal onus and held
that 'th;e accused contemnor could not be compelled to
subje’ct?l himself to cross examination in cfvii contempt

proceedings, even if those proceedings had a clear coercive
purpose.

Vldeotron and Others v Industries Mlcrolec Produits
Electroniques Inc and Others 96 DLR (4“‘) 376 at 401 in

particular

Thus section 35(3)(h) of the Constitution requires at the very least
the creation of a new contempt procedure to cater for the fait trial

rights. of the pig:rsOn accused with contempt. The':re are several
possible proce'djures which may appropriétel‘y‘balénée_the ‘need for

speedy redress; against respondehts who hold court orders in -

contempt with greSpect for the fundamental rights of the :alleged'

contemnor:
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7.17.1 One possibility would be the procedure adopted in Quebec

in the wake of the Videotron case which originated in that

province.

7.17.1.1  In the aftermath of Videotron, Order 53, the
relevant rule of the Quebec Code of Civil
Procedure was amended. The amended rule

now treads as follows:

“53. No one may be condemned for
contempt of court committed out of the
presence of the judge, unless he has been
served with a special rule ordering him to
appear before the court, on the day and at
the hour fixed, to hear proof of the acts
with which he is charged and to urge any
grounds of defence that he may have.

The judge may issue the rule ex officio or
on application. Service of this rule is not
required; it may be presented before a
judge of the district where the contempt
was committed.

The rule must be served personally, unless
for valid reasons another mode of service is

aiithorized by the judge. .

53.1. The proof submitted to establish
contempt of court must leave no possnblllty
of reasonable doubt.

The responde‘nt may not be compelled- to
testify.”
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Quebec Code of Civil Procedure, Order 53
http://www.canlii.org/qc/laws/sta/c-
25/20050211/whole.html

7.17.2  In Quebec, ¢ivil contempt of court is accordingly dealt with
by way of speedy trial with an express guarantee of the right |

to silence of the accused alleged contemnor.

Another possib‘ility would be to adopt the procedure of the English

civil courts in the wake of the leading Bramblevale and Comet

Products decisions.

7.18.1 In Bramblevale Lord Denning noted:

“A. contempt of court'is an offence of a criminal
character. A-mai-may. bé sent'to prison for it. It
must be satisfactorily proved. To use the time
honoured phrase, it ‘must be proved beyond

reasonable doubt ” _
; Re Bramblevale Ltd [1969] 3 All ER 1062 (CA) at
1063 H-1
7.18.2 In Comet Products UK Ltd v, Hawkex Plastlcs Ltd [197 1]
1Al ER 1141 (CA) Lord Dennmg bullt on his Judgment in
Bravmbleva_l_e}to ho]d that a respondent in contempt of court -

proceedings isnota compellable witness.
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Civil contempt proceedings in England are now governed
by RSC Order 52 and the Practice Direction issued in

respect of committal applications. The central features of the

English procedure are as follows:

The onus of proof in civil éontemp_t proceedings is beyond
reasonable doubt and Courts are specifically directed to
have regard to the rights of the alleged contemnor under the

Human Rights Act.

o Pracﬁce&)irecti’o-n*u*@ﬁmmittalﬁAppligz}t_i_qnsmp' ra14

7.18.3

7.18.4
(

7.18.5
(

7.18.6

R R A e e ST T bt i isivng

Civil contempt proceedings cannot be initiated Without
permission of the High Court, which permission must be
sought on application to the Coﬁrt, which application must
be supported by an afﬁdavit making out a prima facie case

of contempt.

Order 52 Rule 2

If ‘consent is given, the applicant must serve' a committal

claim form on the alléged contemnor personally.

Order 52 Rule 3(3)




