IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NO.: 653/2004

In the matter between:

SA FAKIE N.O. | Appellant

and

CCII SYSTEMS (PTY) LIMITED Respondént-
RESPONDENT’S PRACTICE NOTE

1. The nature of the appeal

The appellant appeals against the whole of the judgment Qf‘De Vos J, in

which she —

1.1  held that the appellant had failed to comply with an order of

Hartzenberg J to furnish certain documentation to the respondent;

1.2 directed the appellant to furnish the documentation to

the respohdent;




declared the appeliant fo be in contempt of court and imposed a

1.3
sanction of suspended imprisonment on him, conditional on
timeous compliance with her order;
1.4  directed the appellant to pay the respondent’s costs.
2. The issues on appeal

The issues on appeal are the following:

2.1

2.2

2.3

2.4

whether the respondent was entitled to the directory relief in
paragraph 1.2 above in respect of the draft reports mentioned in
paragraph 1.1 of Hartzenberg J's order on the basis of the

appellant’s non-compliance with the order of Hartzenberg J;

whether the respondent had been entitled at the time of instituting
its application to the said directory relief in respect also of the

audit files mentioned in paragraph 1.2 of Hartzenberg J’s order;

whether the appellant's non-compliance with the order of

Hartzenberg J was wilful and mala fide;

the incidence and degree of the onus in contempt proceedings;




2.5 whether it is appropriate to use motion proceedings for contempt

applications;

2.6 whether the contempt application was premature.

The estimated duration of the argument

One day.

The relevant parts of the record

The respondent agrees with the appellant (paragraph 5 of the appellant’s

practice note) that the following parts of the record need not. be read:
4.1 vol 2 pp 103-126;
4.2  vol 3 pp 204-245;

4.3 vol 4 pp 305-347.




Summary of the argument

The respondent’s arguments in respect of the six issues identified in

paragraph 2 above are summarised in the same order as follows:

5.1

5.2

5.3

There was no ambiguity in the order of Hartzenberg J regarding the
furnishing of the draft reports, and the order simply was not open to

the interpretation advanced by the appellant.

There is no dispute about the fact that, at the time when the
contempt application was instituted, the appellant had not yet
furnished all the audit files to the respondent, notwithstanding the

lapse of a lengthy period of time from the due date for the

furnishing of those files.

The appellant failed to advance any rational explanation for his
failure to comply with the order in respect of the draft reports.
The only justifiable inference, given the plain language of the order,
was that the appellant's non-compliance was wilful and mala fide.
Atthe time the application was launched, there was similarly
no doubt that the appellant was in contempt of the order to furnish
the audit files. The appellant’s own evidence indicates the manifest

inadequacy of his initial efforts to comply with the order.
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5.5

5.6

Irrespective of the incidence and degree of the onus,
the submission is that the appellant was in contempt. [t is however
submitted that there is no reason to deviate from the established
common-law approach to civil contempt proceedings, which are the
primary method of enforcing orders ad factum praestandum.
A respondent in a contempt application is not properly regarded as
an accused person for the purposes of section 35 of the
Constitution, and even if he is, the common-law limitation on his

constitutional rights is reasonable and justifiable.

The respondent’s purpose in instituting contempt proceedings was
to coerce compliance with Hartzenberg J's order. The appropriate
procedure is by way of motion. If there is a derogation from any
constitutional rights by the use of such proceedings (which is
disputed), the limitation is reasonable and justified. In any event,
the appellant has raised the point about the inappropriateness of

motion proceedings for the first time on appeal, which he cannot

properly do.

The application was not premature: the appellant had failed, over

a protracted period, to comply with Hartzenberg J's order.




Authorities to which particular reference will be made

6.1 Coetzee v Government of the Republic of South Africa; Matiso and
Others v Commanding Officer, Port Elizabeth Prison and Others
1995 (4) SA 631 (CC),

6.2  Laubscher v Laubscher 2004 (4) SA 350 (T);

6.3 Putco Ltd v TV & Radio Guarantee Co (Pty) Ltd 1985 (4) SA 809

(A)

6.4 Videotron and Others v Industries Microlec Produits Electroniques

Inc and Others 96 DLR (4™ 376.

Rule 8(8) and (9)

There has been compliance with these subrules.

Owen Rogers S.C.

E 7/41,

Eduard Fag

Chambers
Cape Town
31 August 2005




IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

SCA CASE NO.: 653/2004

In the matter between:

SA FAKIE N.O. Appellant

and

CCII SYSTEMS (PTY) LIMITED | Respondent

RESPONDENT’S HEADS OF ARGUMENT

INTRODUCTION

1. We shall in due course deal more fully with the proper interpretation

of Hartzenberg J’s order of 15 November 2002 (record 1/45-46).

In summary, the order required the appellant to do three things

within 40 days of the court’s order, namely:

1.1  to furnish to the respondent the draft reports (para 1.1
of order);
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1.2 to furnish to the respondent the audit files to the disclosure of
which he had no objection in terms of Chapter 4 (ss33-46) or
s12 of the Promotion of Access to Information Act 2 of 2000

(paras 1.2 and 1.3 of order);

1.3 to furnish to the respondent a list of the audit files to
the disclosure of which he did have such an objection together

with a statement of the grounds of objection (para 1.4

of order).

The appellant filed an application for leave to appeal, and 13 March
2003 was arranged as the date for its hearing. The application was
withdrawn on 12 March 2003 after discussions between the legal
representatives resulted in what was thought to be a common

understanding of the meaning and effect of the order (paras 26-30
record 1/10-11).

Notwithstanding the period of 40 days specified in the order,
the respondent on 18 March 2003 and again on 27 March 2003
proposed that the appellant provide the documents according to a
timetable extending to nine weeks from the dates of those letters
(record 1/64-67). In a response dated 27 March 2003 but received by
the respondent’s attorneys on 17 April 2003, the appellant through

his attorneys undertook that he would comply with the 40-day period
specified in the order (record 1/68-69), even though by then the said

period had already expired.
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On 9 May 2003 the respondent’s attorneys replied (record 1/70-71)

by stating that the respondent would afford the appellant 40 days
from the date on which the application for leave to appeal was to

have been heard (13 March 2003). In terms of this indulgence the
due date for compliance became 15 May 2003.

On 16 May 2003 the appellant delivered to the respondént
(record 1/79-87):

5.1 alist of 97 documents (running to 751 pages) to the disclosure
of which the appellant did not object, and a list of
five documents (running to 492 pages) to the disclosure of

which the appellant did object;

5.2 the 751 pages of documentation which the appellant was

willing to disclose as aforesaid.

The documents thus furnished included extracts from two draft
reports and some audit file documentation. Nothing more was
furnished before the application was launched on 12 June 2003. It is
common cause and apparent from the appellant’s subsequent conduct

that there was a great deal of additional documentation which should

have been produced but was not.

The respondent’s attorneys notified the appellant’s attorneys in a
letter dated 23 May 2003 that the appellant had manifestly not
complied with the order, identified the respects in which he had not

done so, and afforded him a “final opportunity” until 6 June 2003




10.
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todo so (record 1/88-91), an offer repeated on 4 June 2003
(record 1/97).

On 6 June 2003 the respondent gave the appellant an opportunity to

motivate a request for yet a further extension of time (record 1/100).
Remarkably, given all the time that has passed since the order had
been made and given also the amount of documentation which
(as subsequently became clear) remained outstanding, the appellant’s

response (in a letter from his attorneys of 9 June 2003 -

record 1/101) was merely this:

“In an endeavour, therefore, to reach absolute certainty that
he indeed has complied with the order and the agreement
our client, as previously indicated, is focusing his efforts in

this regard.”
Only then was the application launched on 12 June 2003.

The substantive prayers for relief in the notice of motion can be
divided into two parts (to which we shall for convenience refer as the

“directory relief’ and the “contempt relief” respectively):

10.1 Orders were sought declaring that the appellant had failed

to comply with the order and directing him to do so within

two weeks (paras 1 and 3).

10.2 In addition, orders were sought declaring the appellant to be in

contempt and imposing as a sanction suspended imprisonment

conditional on timegus compliance (paras 2 and 4).




11.

12.

13.

14.
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It is necessary at this stage to emphasise that the directory relief
was not and is not dependent on a finding that the appellant was
in contempt. The respondent’s entitlement to that relief is unaffected
by the appellant’s submissions on the burden of proof in and
constitutionality of civil contempt proceedings (cf Noel Lancaster
Sands (Edms) Bpk v Theron en Andere 1974 (3) SA 688 (T)
at 692H-693B and 694F-H; Trencor Services (Pty) Ltd v Muller
t/a SA Trucking 1983 (4) SA 893 (C) at 894F-G and 903H-904E).

After the launching of the application the appellant on 11 July 2003
and 28 July 2003 provided a large amount of additional audit file
documentation in further partial compliance with paragraph 1.2 of

the order. The documents delivered on 28 July 2003 were contained

in 28 lever-arch files (record 3/201).

In their covering letter of 28 July 2003 the appellant’s attorneys
invited the respondent to contact them in regard to any documents

which the respondent believed were still outstanding. The

respondent’s attorneys did so on 2 September 2003 (record 4/278-
282), setting out comprehensively all the documents to which the

respondent was entitled which had either not been furnished or had

been furnished but in incomplete or indecipherable form.

The appellant’s attorneys replied by way of a letter dated
17 September 2003 (record 4/288-290). In a number of respects

the appellant did not dispute the existence of the further documents

or that they fell within the ambit of the order. The recurrent refrain




15.

16.

17.
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was that the appellant’s attorneys would seek instructions or that

locating the documents would take time.

Despite frequent further reminders spanning the period October 2003
to March 2004 (record 4/291-300; 4/350-351), nothing more was

- forthcoming. The respondent thus had no choice but to file its

replying papers, which it did in March 2004 (the answering papers
having been served at the end of July 2003). The replying papers
dealt inter alia with the appellant’s persistent failure to provide the

further documents identified in the respondent’s attorneys’ letter of

2 September 2003.

The application was enrolled for hearing in the court a quo on
10 August 2004. At the time the respondent’s heads of argument
were prepared there had still been no substantive response to the
respondent’s attorneys’ letter of 2 September 2003. The respondent’s
heads of argument thus addressed the appellant’s non-compliance

not only in respect of the draft reports but also in respect of the

‘audit files.

On 27 July 2004 the appellant served a supplementary affidavit dated
12 July 2004 (record 4/354 ff). The appellant stated in this affidavit
(para 8.2 record 4/357) that he had “recently finalized” his search for

the outstanding documents identified in the respondent’s attorneys’
letter of 2 September 2003 (written more than ten months

previously). Details of the further documents furnished at this late

stage appear from annexure “JS2” to the supplementary affidavit

(record 4/361-366).
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19.

20.
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It was only in consequence of this eleventh-hour affidavit that

continuing non-compliance by the appellant in respect of the

audit files fell away as an issue. This was after the heads of argument

had already been finalised.

ISSUES IN THE COURT_ 4 QUO AND SUBSEQUENT

EVENTS
It is necessary to distinguish between:

19.1 the position which prevailed when the application was

launched on 12 June 2003;

19.2 the position which prevailed when the application was argued

on 10 August 2004; and

19.3 the current position.

At the time the application was launched the questions were broadly:

20.1 whether the appellant had complied with the order insofar as it

pertained to draft repotts;

20.2 whether the appellant had complied with the order insofar as it

pertained to audit files;

20.3 if not, whether in either of these respects the appellant was in

contempt.
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22.

23.

24.
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By the time the application was argued the second of these questions
had ceased to be a.live issue, and was thus relevant only to costs.
(Although the appellant belatedly furnished the outstanding audit file
documentation in July 2004, he did not tender to pay the

respondent’s costs to date.)

The court a guo found for the respondent on all issues, and thus

granted the directory relief, the contempt relief, and costs (judgment

record 5/385-386).

The appellant sought and was granted leave to appeal against the
whole judgment (record 5/389-392). The appellant in its application

for leave to appeal has attacked inter alia the directory relief on the

basis that on a proper interpretation of Hartzenberg J’s order
the obligation to produce the draft reports was qualified by
paragraph 1.2 of the order (application for leave para 3

record 5/390).

It is necessary to add that on 1 December 2004, and shortly after
being granted leave to appeal, the appellant furnished to the
respondent what he stated to be all the remaining draft reports in
his possession, i.e. all those portions of the draft reports which he
had previously withheld as supposedly not being covered by
paragraph 1.1 of Hartzenberg J’s order. The letter under cover of
which these further documents were furnished stated that the
documents were being made available without prejudice to the

appellant’s right to prosecute the appeal against the whole of De Vos
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J’s order and “with the specific reservation to advance any argument

.. irrespective of this release of documents”.

The respondent does not accept that the appellant has made complete
disclosure of the draft reports contemplated in paragraph 1.1 of
Hartzenberg J’s order, and this has been the subject of further
correspondence between the parties’ attorneys. Accordingly,

the proper interpretation of paragraph 1.1 of the order has not

become moot.

Although, for purposes of the application argued before De Vos J,
it was assumed that the documentation belatedly made available by
the appellant in terms of his supplementary affidavit of July 2004
putan end to ongoing non-compliance with paragraph 1.2 of
Hartzenberg I’s order, the respondent subsequently identified further
audit file documentation which in its view the appellant had failed
to disclose. This has also been the subject of subsequent
correspondence between the attorneys. Accordingly, ongoing
non-compliance with paragraph 1.2 of the order remains in dispute
between the parties, but for purposes of the present appeal such
dispute is not germane. If the respondent wishes to pursue the further
alleged non-compliance which it has identified, this would entail

a further application in the Transvaal Provincial Division.

It is convenient to deal with the matters germane to this appeal in a

somewhat different order from the one adopted by the appellant.




