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In the matter betwaan:.

MGPLFKOTA NO Applicant

and

CC|LSYSTEMS (PTY) LTD Respondent

in re: "
GCll SYSTEMS (FTY) LTD Applicant

and

MG PLEKOTAN g_ Raapandent

APPLICANT'S SUPPLEMENTARY HEADS OF ARGUMENT

1 The Respondent in lts Replying Aflidavit! contends that the Applicant,
conveyed by unequivocal conduct, (ncansistant with any intention to
appeal, that he acquiesced in this Court’s judgment an order which are
subject of this application for leave to appeal.

2  Inits Heads of Argument? the Respendent makes legal submissions in
support of this contention,

3 Peremption is to be ralsed as a point In limine.® It s submitted In the
first Instance that this point should be ralsed by way of substantive
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application, /n fimine, so that the rolevant issues can be propery
canvassed. It I8 impermissible to raise the Issue in a replying affidavit.

4 For the purposes of this argument, it is necesaary to highlight the
following facts:

4.1 On 68 July 2005 the applicant's attomney informed the
reapondent’s attomey as follows:

“Upon further consideration of this matter my client
hes decided, notwithsfanding the opinfon received,
that en epplication for leave to appeal should be flled.
Quits obviously condeonation will also be sought for
the late filing of such application.”

Sae; annexure MJT8, page 34 of the bundle.

4,2 On 14 July 2006 the respondent's aftorney informed the
applicant's aitomey as follows:

“Acoordingly, your ollent iz hereby natified that it %
should ensure that it takes steps now to comply with :
the order so that in the event that loave {0 appoal is

refused, the dooumnentation will be Immediately

avallabla to our client.

Your client is accordingly wamod not fo endeavour {0
adopt, as an excuse for the non-immediate delivery of

® Maciean v Hagsbrook 10658(4) SA 877 (A) 866 A -D
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documentation to our clisnt In the evant that the
application for leave to appeal is refused, the fact that
he hag now been advised to apply for leave fo -

appesl.”

Accordingly, it is important (6 note that the respondent itself insisted

that the applicant take staps te comply with the order while at the same

time making application for ieave to appeal. Peramption has not been

an issue nor 3 contention relied upen until the filing of the respondent's "
replying affidavit,

& Peremption applles where an unsuccessful litigant, by unequivocal
conduct (nconeistent with any Intention to appesl, shows that he
acquiesces In the judgment or order.*

B The person alleging i:eremptinn bears the ohus of showing conduct
which points “indubitably snd necessarlly” to an acquiescence In the
judgment.®

7 Where an unsuccessful litigant had at first accepted a judgment of the .
Court and abandoned any intention to appeal therefrom, and than later
apples for condonation of the late noting of appeal, it musa! show: “very
speclal ciroumstances to induce the Court to allow them to re-opern
 litigation which they thomsalves rsgard as having reached finality.

6 The majority of the Court found that the following constituted special .
clrcumstances wammanting the allowing of the application for leave to
appeal:

5 Gentiruco A.G. v Firestane SA (PTY) Ltd 1072 (1) SA 689 (A) a1 800 A-B
s Natal Rugby Union v Gauld 1898 (1) &4 432 (BCA) 6t 443 F
Michaels v Wella N O 1087 (1) A 48 (C) 52 A~Band D
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8.1 Fallure to appeal was forced upon the litigant by reason of
hig lack of means,

8.2 The Applicant for appesl was an old uneducated person.

8.3 The Applicant for leave had suffered bodjly injuries for which
the driver of the car insured by the Respondent may well
have baen responsibie,

8.4 The appeal was gssured to succaed.”

9 In the Natel Rugby Unlon case the Union had bean ordered to hold
frash eleations for Its presldent In accordance with ks constitution.
Gould had baegn the successful fitigant, Subsequent to the judgment,
the Union timeoausly lodged its application for Leave to Appeal but soon
thereafter held elections in accordance with Unlon constitution. The
question that arose was whether that conduct was an acceptance of
the judgment in the Court below, thereby causing the Union to lose its
right to appeal that judgment. The court held that :

“ft Is cloar that in thesa circumslances the re-slection proceedsd
subsequent to a dsclsion to appeal which was never resclngded end a
without regard to whether an appeal would in fact be pursued. in
conjunction with that consideration, the evidence on record
indicates that the Hitigation in this case left Union and Council
members disturbingly but understandebly divided In that their
motive In proceeding with the re-election was fto lerminate
dissension i at ali possible and fo gef on with the work of ’

¥ Michsels v Walla at 52 H— 53 A
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administering rugby In what was, with the scheduled holding in
Durban of some of the 1988 rugby world cup events, & momentous
seasen In the Unfan's history.

Accordingly | find that the decision to hold the re-elsction was
cansistent with administrative considerations and csrtainly not
Inconsistent with the intention fo appsal, Gould has therefore failed
fo establist peremption.”*

10  In Cohen v Cohen® It was said that

“Buf & mers statement of intention, uniess and unfil acted upon, I8
not in my fudgment an equivocal act. it may be revoked; there is a
locus poenttentise: and it is rnot final, | agree with the Judge
Presitlent In thinking that we ought not ta canry this doctrine beyond
the limits of the doctrine of election.” '

11 {t was sald further !'°

*...Since peramption entirely takes away an appellent’s right of
appeal it fs of uimost importanoe thet the Courf must be clearly
satisfled that an Appellant has abandoned his right. What is, {
think, misleading in some of the judgments is the stress placed on
the example In the Code, adoptad by Voet, that a person who asks
for time to pay a judgment hes acquiesced in the fudgment. | do
not think this example should be elevatad to e principal, each case
must be lpoked at on its merits.”

* Netal Rugby Union case &t 444 C - E
¥ 1580 (4) BA 436 (2AD) gt 437 H
© Cohan v Cohen at 440 A
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12 It s submitted that the Respondent has not established an unequivocal
acqulescarica to the judgment for the following reasons:

12.1 By the time the Applicant filed its Notice of Applicatjon for
Letive fo Appeal that is, on 20 July 2005, he had not acted .
upoh the undertakings made in terma of the extenslons of
tme requested and given to maeke all the documente
avaiiable to the Respondent,"!

12.2 The decision to immediatsly prepare tha documentation that
the Applicant had been owrderad to disclose was in .
consideration of the consequences of the Application for
Leave to Appeal being dismissed and the Applicant being
ordered to immediately make disclosure. This was a factar
also considered important by the Respondent.”? In fact the
Respondent insisted that the applicant procoed to comply
with the judgement while acknowledging the applicant’s right s
to apply for leave to eppeal. Untll the filing of the
Respondent’s reply peremption has not been relied upon by
the respondent.

12.3 Tha Applicant continued ta hold several meetings of different
senior structures in the department with a view to satisfying
himself that that the appeal avenue was closed fo . A
sacond opinion from Counsel was obtalned at the meating
held on 30 June 2006 which confirmed the Director-
General's oplnian that an appeal should be launched taking

:; Cohen v Coher at 437 H and 440 A
Racord: p. 86, parta 3-6
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inta account the importance and far reaching consequences
of the judgment,'® | :

13 Itis submitted that, oblectively, the Applicant never accapted that he
would hever exercise the right of appeal If ultimately advised ihat the
appeal had reagonable prospects of succese.

14 It Is submitted that special circumstances exist, warranting the '
condonation of the Application for Leave to Appeal aven though the
Applicant had at a certaln stage balieved that the appeal avenue was
closed to it. These circumstances are the following:

13.1 Whereas the Applicant had received an opinion on 10 Jure
2005 that thero were no prospects of success, a second '
- opinlon obtained in the course of a cansultatian an 30 June
2005 confirmed the Applicants Sacrotary of Defance's view
that the matter shouid be appealed.

13.2 The prospects of suocess on appeal as it is at present
framed are more than reasonable. i

13.3 The mattar concerns the defence and sequrity of the country,
therefore making it desirable that the matter be reselved by @
higher court.

13.4 By not giving nofica of Application for Leave to Appeal .
immedistely afler judgment, and choosing to obtain
Counsel's apinion first, the Applicant was acting reasonably.
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13.5 The real litigant in this matier is the Minister of Defence and
hie Secretary of Defence. It Is Inevitable that in a
department such as this varlous hierarchical structuras will
called upon to take declsions @t least on an Interim basls
before the Secretary of Defence or the Minister himself are :
called upon to take a final decision. Sityations such as the
present cannot aiways be reasonably avolded,

14 It Is submitted therefore that in the event that this Court finda that there
was conduct on the part of the Appiicant amounting to an acsoptance
of the Judgment of the Court, there exist special circumstances a
warranting the condonation of the Application for Leave to Appeal In
the circumstances.

PJ PRETORIUS SC
P & MALINDI .
6 February 2008
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