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1.
European arms dealers, backed by their governments, flooded into South Africa after 1994.  They came to pay tribute to our new democracy with one hand, and to sell weapons with the other. The international armaments industry faced severe contraction in the post-Cold War period.  The European Union Code of Conduct on Arms Exports, which stipulates consideration of socio-economic conditions in recipient countries, was ignored. 

2.
Our government got itself into the arms deal controversies by yielding to the proposition that expenditure of R30 billion on armaments would produce offsets worth R110 billion to “fasttrack” South Africa’s economic development.  Its declared priority was to create 64 165 jobs.  As the Institute for Democracy in South Africa (IDASA) asks, if offsets are so beneficial why don’t all developing countries spend all their budgets on armaments?   Offsets are as economically absurd as spending R30, and expecting change back of R110.

3.
The armaments industry and offsets are both internationally notorious for corruption.  For this very reason, offsets are prohibited for civil trade under the World Trade Organisation rules. The armaments industry however, has negotiated an exemption under the alleged importance of “national security”.  In its document entitled “Corruption in the Official Arms Trade” that was attached to our interlocutory application, Transparency International (and other NGOs) has pressed for a total ban on offsets.  International experience also finds that offsets are completely inappropriate for either military procurements or economic development.  

4.
From the military perspective, the wrong equipment is bought just for the offset “benefits” rather than defence needs.  The Joint Investigation Team (JIT) report confirms that this was so in respect of the BAe Hawks and BAe/Saab Gripen fighter aircraft, and German submarines.  The former Minister of Defence overruled SA Air Force chiefs and the former Secretary for Defence because of presumed offset benefits to the state-owned armaments industry, Denel.  Similarly, the SA Navy’s requirement for 2 000 ton corvettes became 3 600 ton German frigates, albeit that even these vessels are now being fitted with obsolete 20 year-old French technology. The JIT report found that every contract was riddled with tendering irregularities and malpractices.  Not one of the arms deal acquisitions can be reconciled with section 217 of the Constitution regarding government procurements, or basic contract law.

5.
Offsets cannot be monitored, as illustrated by the saga around the purchase of three German submarines. The offsetting US$1 billion Ferrostaal stainless steel plant at Coega near Port Elizabeth was supposed to create 16 251 jobs.  It was immediately proved to be economically unviable.  South Africa already had surplus stainless steel capacity, and world markets have been glutted for over a decade.  The stainless steel plant was replaced by a condom factory in East London.  The condom factory closed down within weeks of opening and, in turn, is now to be replaced by purchase of a bankrupt tea estate in Transkei. 

6.
Ferrostaal’s notoriety includes a reported payment of a US$350 million bribe to former Nigerian dictator Sani Abacha NOT to build an aluminium smelter.  Offset credits are transferable and marketable, so our government is now encouraging Pechiney to take over Ferrostaal’s offset credits. The government hopes an aluminium smelter will be built at Coega instead of the steel plant. However, there is huge over capacity in aluminium smelting around the world.  Of 83 plants, 70 are reportedly losing money.  Aluminium smelters are energy-guzzlers, and require massively subsidised electricity.   Thus, poor people in South Africa -- only recently being supplied with electricity -- would end up subsidising electricity for a smelter at Coega. 

7.
Coega – the flagship offset project – has already cost an estimated R7 billion of public money.  It is a “white elephant” akin to Mossgas during the apartheid era.  A few politically well-connected people, most of whom were penniless ten years ago, are now millionaires and even billionaires.  The former Minister of Defence, Joe Modise would have been one of the main beneficiaries of Coega, had he lived.  It is alleged that he was murdered by poisoning in November 2001.  The public explanation of his death was cancer. The allegations are now being investigated by SA Police Services.

8.
Ferrostaal forms part of an international network such as Enron Corporation and others in the United States and Parmalat in Italy that are engaged in corporate criminalisation of the world economy. BAe Systems is another such organisation. The British National Audit Office report into BAe’s Al Yamamah contracts with Saudi Arabia remains embargoed even to British MPs because of the sensitivity of bribery payments to Saudi royals and influential members of the British Conservative Party. Investigations in Britain suggest that up to £150 million (R1.8 billion) is unaccounted for in respect of the BAe contracts with South Africa.  

Corporate corruption and money laundering has become one of the major international concerns of the 21st century. South Africa’s safeguards and procedures, unfortunately, are way below world standards.

9.
It is inconceivable that a malpractice such as offsets can be reconciled with section 217 of the Constitution. This requires government procurements to be conducted in accordance with a system that is “fair, equitable, transparent, competitive and cost-effective.”  In confirmation of section 217, the Supreme Court of Appeal in September 2003 set aside a Klerksdorp municipal housing tender, finding that deception had stripped the tender process of an essential element of fairness: the equal evaluation of tenders.  Judge Johan Conradie declared:

Any state organ is legally bound to act fairly and equitably, and in a transparent, competitive and cost-effective manner.  Their tender processes must be lawful, procedurally fair and justifiable, and they must always follow tender procedures for the procurement of goods and services.

10.
Similarly, the Supreme Court of Appeal on April 1, 2004 dismissed an appeal brought by Transnet and ordered payment of damages of R57.6 million to Sechaba Photoscan (Pty) Ltd because the tender process was tainted with irregularities and that Transnet was party to fraudulent and dishonest conduct.  These two cases confirm that section 217 must be enforced for government procurements such as the arms deal.

11.
IDASA also notes that there is no parliamentary authority for the acquisitions.  Similarly, neither the old Exchequer Act nor the current Public Management Finance Act makes provision for long-term foreign credit facilities such as negotiated for the warships and warplanes. The loans are in foreign currencies rather than rand, and therefore no one knows what the final costs will be when the loans fall due between 2010 and 2019. 

12.
It is financial entanglements like these that have lured countries such as Zimbabwe into the shambles they are in.  A recent investigation finds that 95% of “third world” debt owed to the United Kingdom is owed through the British government’s Export Credit Guarantee Department (ECGD).  

13.
Arms deals are by far the ECGD’s main business, and BAe Systems is by far its largest client.  However, the ECGD’s reputation for turning a blind eye to corruption and other malpractices is such that it is presently under investigation by the British parliamentary Trade and Industry Committee. 

14.
We obtained the ECGD/South African government loan agreements literally over the internet.  The government’s counsel has conceded that the documents are authentic. They cover the BAe Hawk and BAe/Saab Gripen fighter aircraft being bought from Britain and Sweden. The representation, covenant and default clauses are so onerous that I can attest -- as a former international banker – that the Minister of Finance has ceded control of South Africa’s economic and financial policies to European banks, the British government and to the International Monetary Fund (IMF).  

15.
Did the Minister “close his eyes” when he signed these agreements?  The consequences could prove catastrophic to the constitutional commitments of socio-economic upliftment. To assume long-term foreign currency liabilities to purchase armaments, which produce no income let alone foreign income, can only be described as reckless.

16.
Such behaviour cannot be reconciled with the constitutional obligation under section 216 that National Treasury must conform to “generally recognised accounting practice”.  The 1985 “debt standstill”, the 1998 “Asian contagion” and the collapse of the rand to R13.86 per US$1 in December 2001 are grim reminders of how rapidly and negatively foreign exchange markets can impact on domestic social welfare in “emerging markets”. 

17.
Almost 20 years has elapsed since the 1985 debt standstill, yet South Africa has still not recovered economically.  SA Reserve Bank/Department of Finance mismanagement of the 1998 crisis cost South African taxpayers US$25 billion.  The impact of the December 2001 crisis has been to turn the rand into a vehicle for international currency speculators. Argentina and Zimbabwe are two contemporary examples of countries facing social, political and economic collapse because of  “third world” debt entrapment and impoverishment.

18.
The judgment on March 4, 2004 expressed surprise that we had not challenged the assertions by Ms Maria Ramos that the export credit facilities negotiated through ECGD and other agencies were the only realistic and practical means to finance the arms deal.  This obviously was an oversight since the affordability study emphasises in its section 2.4 how the pre-arranged loan packages “are largely unprecedented…the finance package…has greatly pushed out the boundaries of ECA defence financing and is probably unique”.

19.
Whilst the cabinet was led to believe how astute South Africa had been to negotiate such financing, such easy-term funding arrangements through export credit agencies are invitations to irrational purchases and to corruption.  In short, the ECA packages are “too good to be true,” and we had mistakenly considered that to be self-evident.

20.
Again, section 216 of the Constitution requires National Treasury to conduct its affairs in keeping with “generally recognised accounting practices”.  Such practices include a fundamental principle that foreign currency borrowings should be repaid from foreign currency income.  Otherwise mismatches will occur that will lead to financial difficulties. 

21.
Long-term foreign currency loans for purchases of armaments cannot be reconciled with that constitutional obligation.  Foreign exchange markets are exceedingly volatile, and the rand has a historical propensity towards depreciation. The exceedingly favourable 100% foreign currency funding over lengthy periods offered by the ECGD and other export credit agencies should have rung alarm bells with the Minister of Finance, whose responsibilities include a modicum of expertise in such matters.

22.
The Budget Review 2004 showing the government’s foreign debt maturity profile per December 2003 suggests that South Africa may face foreign debt crises in the years 2010 and 2013/2014 because of the arms deal repayment schedules.

23.
The references in the loan agreements to the IMF are particularly ominous, given the use of IMF membership to coerce “third world” countries into escalating sovereign (country) debt. The Minister of Finance was a member of the cabinet sub-committee, with responsibility for both the affordability and funding of the arms deal.  He was involved throughout the process and it is his signature on page 47 of the loan agreements “for and on behalf of the Republic of South Africa acting through its Department of Finance” that gives effect to the arms deal.

24.
Government’s senior counsel during the interlocutory application in March 2003 referred to clauses 21 to 23 of the main agreement, the Representation, Covenant and Default clauses.  Advocate Michael Kuper declared then and admitted “it is naïve to believe that the loan agreements may be declared null and void without considering the terrible consequences that would result from default”. 

The implication was clear: the penalties of the loan agreements are such that there is nothing now that South African courts can do to cancel them.  That being the case, why did the Minister not consider the perils of signing the agreements?  

25.
Two sub-clauses of clause 21, and one sub-clause of clause 22 illustrate the issues:

Sub-clause 21.2 declares:

The Borrower has full power and authority to enter into each Finance Agreement and to exercise its rights and perform its obligations thereunder and all action required to authorise its execution of each Finance Agreement and its performance of its obligations thereunder has been duly taken.

26.
This, simply, is not true.  That the Minister signed such a declaration was fraudulent.  As IDASA has pointed out in the documents attached to our founding papers and in subsequent research, there is no parliamentary authority for the arms deal.  Specifically, the “Defence In A Democracy” document declares that option 1 “at best constitutes approval in principle” but does not include authority for either the expenditures or the equipment.

27.
During the interlocutory application, government’s counsel declared that the loan agreements were undertaken in terms of the old Exchequer Act.  The Exchequer Act was replaced by the Public Management Finance Act on April 1, 2000.  Yet examination of section 16 of the Exchequer Act reveals that it provides a) for rand and b) for foreign exchange borrowings.  It makes no provision for negotiation of long-term foreign credit facilities to fund foreign procurements.  The same applies to the Public Management Finance Act.

28.
Sub-clause 21.9 declares:

To the Borrower’s knowledge, no action or administrative proceeding of or before any court or agency which might have a material adverse effect on the Borrower’s financial condition has been started and is pending or is threatened.

29.
This also is not true.  The loan agreements were signed on January 25, 2000.  Correspondence with Chris Leeds of the ECGD (who signed for the British government) and with Minister Peter Hain and as attached to our documents – advised them that allegations and evidence of corruption had been forwarded to the Heath Special Investigating Unit.  We informed Minister Hain on January 10, 2000:

Should – as we anticipate – the Heath Unit substantiate the allegations of corruption, the contracts between BAe and the South African government will be fraudulent and, consequently, null and void.  We and other representatives of civil society will then take action to oblige the government to repudiate the contracts.  Pending such action, we again request the British government to meet its obligations under the EU Code of Conduct on Arms Exports and to postpone conclusion of the financing arrangements.
30.
On January 24, 2000 – literally the day before he signed the loan agreements, and as confirmed in our founding papers – I informed the Minister of Finance on public radio that the arms deal was under investigation for corruption and, therefore, that he should not sign the loan agreements. 

31.
Sub-clause 22.3 declares:

The Borrower undertakes for so long as any amounts remain outstanding under this Agreement, that without the prior written consent of the Agent it shall not create any Encumbrance over any of its present or future revenues or assets to secure External indebtedness unless at the same time all amounts which are, or which may become, due and payable from the Borrower under this Agreement are secured in a manner acceptable to the Agent…

32.
The effect of this clause is, I repeat, that the Minister of Finance has ceded control of South Africa’s economic and financial policies to European banks, the British government and to the IMF.  He had yet another opportunity to apply his mind to the consequences of these agreements, but failed to do so as he put his “pen to paper”.  It is his signature on the loan agreements that gives effect to the arms deal.  The loan agreements are integral to the supply agreements.

33.
Even worse, clause 23, which deals with default, is what Advocate Kuper on February 18, 2004 described as “catastrophic”.  The Minister has again ceded control of South Africa’s economic and financial policies to European banks, the British government and to the IMF. Under what authority has he acted?

34.
Not only did the Minister himself sign the loan agreements, but his department had produced the “affordability study” which went to the Cabinet in August 1999.  That study warned cabinet ministers of the foreign exchange and other risks of the arms deal, and that government expenditures would be shifted from other departments such as Education, Welfare and Housing to Defence.  It noted that the “government could be confronted by mounting economic, fiscal and financial difficulties at some future point”.  It also projected that the negative effects of the arms deal would include a loss of at least 115 000 jobs in the economy. 
35.
The Minister has attempted to prevent such information from becoming public.  The Cape High Court in March 2003 ordered discovery of the International Offers Negotiating Team and Financial Working group documents.  In efforts to frustrate that judgment, government respondents refused to supply the documents, claiming first that they were irrelevant and second that it was not in the national interest to disclose how National Treasury conducts its financial business.  Yet in ordering discovery of the documents, the Court had considered and rejected such arguments.

36.
ECAAR-SA was then obliged to seek two contempt-of-court rulings to obtain the documents to which we are entitled.  The first in September 2003 produced 28 pages.  In November 2003 we obtained 224 pages, but believe we are entitled to about 700 pages of documents including detailed analysis of the negative social-economic consequences of the arms deal.  

37.
Our application (case 9987/2001) came to court on February 17 and 18, 2004 and judgment was given against us on March 4, 2004.  To our astonishment, the ruling by Judges Blignault and Yekiso held that we should have attacked the cabinet decision rather than the action of the Minister of Finance in signing the loan agreements.  We believe that we were entirely correct, given the State Liability Act 20 of 1957 as confirmed by the Supreme Court of Appeal on March 31, 2003 (case 264/02), which stipulates:

a litigant brings a national or provincial department before court by citing the political head of the department in a representative capacity.  In the case of a department of the national government, this would be the responsible minister. 

38.
The judgment also reduces the constitutional status of the Minister to a functionary of the Cabinet which, obviously, is not what section 92 of the Constitution intends. The Minister is South Africa’s “accounting officer”, and he must therefore act as a check on irresponsible expenditure. The buck must stop with the Minister: he is both individually and collectively responsible for the financial obligations of public office and of government.

39.
The “affordability study” unambiguously warned the Cabinet that the arms deal was a highly risky proposition.  That these warnings were ignored confirms that the ministers did not properly apply their minds to the matter.  The implications are potentially devastating as foreign debt severely limits implementation of the constitutional commitments to social and economic upliftment.  

40.
The government’s senior counsel on March 20, 2003 confirmed in court that the ECGD/South African government loan agreement documents are authentic. He then declared “it is naïve to believe that the loan agreements may be declared null and void without considering the terrible consequences that would result from default.” The implication was clear: the penalties of the loan agreements are such that there is nothing now that the courts can do to cancel them.  

41.
He again declared on February 18, 2004 the consequences of default would be “catastrophic”.  On both occasions he was plainly attempting to discourage the Court to avoid the issues of substance, and into abdicating its judicial responsibilities to protect citizens against possible government abuse. 

42.
Judgment that the arms deal loan agreements are unconstitutional could offer an exit strategy for South Africa. Judgment that the arms deal loan agreements are unconstitutional would mean under the Vienna Conventions on treaties and international agreements that the financial costs of cancellation would fall to European rather than South African taxpayers. 

As confirmed by Deputy President Jacob Zuma’s letter dated January 19, 2001 to the parliamentary Standing Committee on Public Accounts, the arms deal contracts are government-to-government transactions. The “catastrophic” default clauses acceded to by the Minister when he “closed his eyes” can be neutralised.  The arms deal is not yet delivered, let alone paid for.  Like any purchase, it can still be cancelled.

Such action would have a beneficial rather than negative impact on South Africa’s international credit ratings.

43.
Arguments that military spending stimulates economic development have long ago been discredited.  Almost any other form of government spending is more productive.  More than 48% of South Africa’s population is now living below the poverty line, and this is projected to worsen over the next decade rather than improve.  Life expectancy is expected to fall to 40 years compared with almost 80 years in countries such as Japan.

44.
Expenditure on badly needed social development – health care, housing and education – can be carried out in ways that benefits that part of the population that is economically disadvantaged.  For instance, it is estimated by the Department of Housing that R3 billion spent on low cost housing creates 45 000 jobs in the building industry and an additional 43 000 jobs in the building supply industries.  About 120 000 houses could be built for R3 billion.  In addition, housing construction has little imported content or cost.

45.
Do cabinet ministers close their eyes as they drive to and from Cape Town airport?  In Cape Town alone, the housing shortage amounts to 245 000 houses. The backlog is worsening rather than improving.  Every shack in the Western Cape could be replaced with a house for less than the cost of three German submarines.  Fires repeatedly devastate the shacks and their residents during the summer months. During the winter months, the shacks are flooded.  One consequence of the housing crisis is that Cape Town has one of the world’s highest incidences of tuberculosis.

46.
Section 237 of the Constitution requires that all constitutional obligations must be performed diligently and without delay.  Yet the Minister of Health has declared that there is no money for AIDS because South Africa must buy submarines for protection against the United States!  Six million South Africans are expected to die of AIDS-related diseases by the year 2010, a casualty rate inconceivable in a worst-case war scenario.  The Minister of Finance has declared anti-retroviral drugs to be “voodoo medicine!”

47.
Surely a “preferential option for the poor” must hold priority before use of financial resources on instruments of war?  The 1995 Defence White Paper itself declared that there is no conceivable foreign military threat to our country to warrant vast expenditures on armaments when there are so many other social priorities.   Our application for nullification of the arms deal loan agreements was brought in terms of section 38 of the Constitution in the public interest on behalf of poor people.  

It is their rights under chapter two – and those of all South African citizens – that are being violated when the government prioritises spending on armaments before housing, health or education.

48.
Section 195 establishes the basic values and principles that govern public administration. Offsets – and the notion of spending R30 to get R110 back in change – are economically irrational.  Offsets are therefore completely incompatible with that constitutional requirement.  They are an invitation to corruption.  The emphasis of the Constitution, and section 195 in particular, is upon transparent and accountable administration.  

The respondents concede that the loan agreements are authentic.  They do not dispute that the Minister of Finance’s signature on page 47 of the main agreement “for and on behalf of the Republic of South Africa acting through its Department of Finance” is genuine.  Judgment that the Minister was merely implementing a cabinet decision and a fait accompli makes meaningless all understandings and definitions of the term signatory and of accountability.  It implies that the Minister of Finance is not accountable for his own signature.

 Indeed, the notion that an adult is no longer responsible for his signature on financial documents and instruments has extraordinary legal implications far beyond the arms deal.

49.
The Constitutional Court has rightly established the dictum that it will be “slow to interfere with rational decisions about budgets and priorities taken in good faith by the political organs and medical authorities whose responsibilities it is to deal with such matters”.  These, rightly, are the prerogative of the executive.  

50.
The Court also construes its role “to require the state to take measures to meet its constitutional obligations and to subject the reasonableness to these measures to evaluation”.  Rationality in this sense is a minimum threshold requirement applicable to the exercise of all public power.  Action that fails to pass this test is inconsistent with the requirements of the Constitution, and is therefore unlawful.  The arms deal, plainly, fails such tests.

The Constitution requires that public power vested in the executive must be exercised in an objectively rational manner.  Given that the affordability study warned the cabinet of the extreme risks of the arms deal, the decision to proceed with the acquisitions cannot be deemed rational.  It is similarly not rational for the Minister of Finance to cede control of this country’s future economic and financial policies to European banks and governments, and to the IMF. 

51.
Section 2 establishes that the Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled. Section 7 (1) declares that the Bill of Rights is the cornerstone of democracy in South Africa.  Section 39 establishes that a court:

a) must promote the values that underlie an open and democratic society based on human dignity, equality and freedom, and

b) must consider international law.

52.
South Africa is a signatory to the International Covenant on Economic, Social and Cultural Rights (ICESCR), which includes the right to health.  Treatment Action Campaign, through litigation and the Constitutional Court, has obliged the state to meet its constitutional responsibilities in respect of HIV/AIDS.   The Grootboom case establishes the obligation on the state to provide shelter for children and their parents. Yet the Human Rights Commission’s economic and social rights report for 2000-2002 also finds that the state has failed to prioritise expenditure in compliance with constitutional obligations.

53.
Article 12 of the ICESCR guarantees the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.  It instructs that the provision of these rights must be progressively realised.  Article 2 instructs:

each state party…to take steps, individually and through international assistance and cooperation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of rights recognized in the present covenant by all appropriate means, including particularly the adoption of legislative measures.  

54.
South Africa’s international obligations to “progressively realize” these rights cannot be reconciled with the Minister of Health’s statement that there is no money for AIDS because we must buy submarines, or by the Minister of Finance that anti-retroviral drugs are “voodoo medicine”.
55.
Is South Africa to abandon its constitutional and international commitments to socio-economic rights simply because the executive succumbed to pressure from European governments to buy armaments, and that parliamentarians and the judiciary were then silenced into complicity?

56.
The conclusions of the affordability study declare:

The proposed armaments procurements are distinguished from other government procurements by four key characteristics.  The sums involved are extremely large; they involve fixed contractual commitments extending over long periods with high breakage costs; they are heavily import-biased; and their costs are offset by a set of associated activities (the NIPs) which cannot be guaranteed.

These characteristics create a set of important and unique risks for government. The analysis of these risks suggests that as the expenditure level increases these risks escalate significantly. In fact even expenditure of R16.5 billion may create a situation in which government could be confronted by mounting economic, fiscal and financial difficulties at some future point. Ultimately the decision about expenditure levels really constitutes a decision about government’s appetite for risk.

The authors of the affordability study clearly understood the arms deal to be economically and financially reckless, and irrational.

57.
IDASA has described the arms deal as “the litmus test of South Africa’s commitment to democracy and good governance”. Given the constitutional imperatives highlighted in our application, ECAAR-SA and I are requesting the Cape High Court to refer the matter to the Supreme Court of Appeal of South Africa in Bloemfontein.  

Our focus, at this point, is that we were entirely correct in citing the Minister of Finance whose signature on the loan agreements is what gives effect to the arms deal. 

Terry Crawford-Browne                        

May 4, 2004
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