Following the conviction of f
one charge of clmtravcning ;
1 only on & second count of
Acc No 4 a‘nd 5 regpecti
contravention of sections 4(3):
en of the il for the holding)

Act, the Prevention of Orga

That was not immediatsly;po f’
consent on 3™ June 2005, inted

000. That property under the

‘ i
shares held by Nkobi Invest nints (Pty) Limited (the present third defendant) in Thint
(Pty) Limited valued at R21 0L 000, cash in the sum of R250 000, further cash being the
current surplus from an escro : liacwunt gecuting the Thint dividends against repayment

of its loan to Nkobi Investment

valued at R7 250 000 — & s
line shares in Thint (Pty) Limited, The defendants valus
¥

asis local accountant acting for the curator bonis appointed




The parties thereafter agreed !

casas as provided in section 21

"The applicant’s case did not,
upon which the applicant in
answer Iodgéd under section

postpotiements *refem:d to
further opportunity of angw

occasionally bumpy road, the

They ate as follows, The‘,app
first, second, third, fourth @ v":

The first of these henefits is shareholding of Nkobi Investments in the privata
Prf) Limited, formerly named Thomson CSF (Pty) Limited,

and the erstwhile accused no l

company now called Thint

present exercite [ have used th

main judgment,
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Nkobi Tuvestments holds
" Thomson CSF (Pty) Limited i"

of the shates in Thomson CSF (Pty) Limited, and
holds 80% of the shares in ADS (Pry) Limited which
was awarded, as part of the . omson consortium, the contract by the government to
provide the combat mumtxond ity for the ﬁavy'é new corvettes in the arms acquisition

programme of 1998 to 1999, :

Investments, and Schabir Shai“ an effective interest of 92% of Nkobi Holdings, The
valus of these two latter m:
respectively, and it is the valug a| f these shares that the applicant says 1 should now order
to be confisested becanse thcy the procesds of the criminal activity that the Aot seeks

to discourage.

The second such bcncﬁt.is

Nkobi Investments from: itg shi

turn by Thomsons from ADS i

Thomsons CSF (Pty) r.umted
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797 331, that the value io

defendant - is also R12 79’73?; andtotheﬁrstdefendm,whohasa%% intepest in the

second defendant - which helds 100% eof the third

'I

sccond defendant, the value of frese promds isR11 773 544,

i
|
L4

b i
v;

flicant now lays claim is the sum of R499 S68 (whick

should have been RS00 000)! ':,
shareholding in Tromson CSH Holdings (Southem Afica) (Pty) Limited, the orlginal

2

i.ntemts in this country. It is common cause in the

'The third benefit to which ,

at Nkobi Investments received for the sale of its 10%

e, which was by Thomson CSF International, was an
integral part of the arrn soncluded on 30% July 1999, by which Nkobi

Investments eveninally acqui i

This was the first in an exten;

Provider Agrecment fees. "Ihe

; ;:l m was received successively by both defendants 5 and

i

l
%
.-
:
!
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4, and because receipt or retﬁg tion of the proceeds of a crime is an offence, they both

committed an offence by doinkt so, which qualifies this ameunt in the hands of both of
l I

them, for forfeiture, It doas Lk maxter, says the applicant, that the sum was not retained

by either and was soon paid ¢ o il ’n Development A frica.

e

%
Before embarking on conside
s

first that although the Act sp : 5, in terms, of “Confiscation Orders™, and its purpose is to

uon of the merits of the application, it should be noted

deprive & defendant of the pro o eds of his ctime, it does not do so. by way of an order for
confiscation of such procccdsvl J he cnquny Is a civil proceeding, governed by the miles
of civil procedure; and at the of ( {1 — if the applicant's claim Is upheld — & civil judgment is
enteted against the defendant o ‘ asum of money dstermined, inter alla with reference to
the value of the proceeds of , dcﬁ:ndant s offence. That judgment, in favour of the
State, is the equivalent of a cr.m scatxon order.

-

The amount of such Judgmsnt

5t
3
s
s what the Court considers to be “appropriate”, So the
‘E f

Legislature has imported a meafiuee of discretion in detérmining the sum that must be so

't

paid. Thar discretion is Limire i
i
ceiling ou any sum that a dufeq ant may be ordared to pay, It may not exceed the value

3
l

in the first place, by section 18(2)(a) which places a

of the proceeds of the of.t‘ence,' l related criminal activities. If the defendant no longer
has the procecds because he hy ,cnnvemd them into other assets, or given some away,
and what he stil] has is Iess thay ~the criginal value, then other criteria in calculating any

realizable property he may & w against which 2 judgment may ba exacuted, are

applicabla. But that does not a ’a in this case.




provides that an order or Ju ‘ ent is to be paid from “the praceeds” of the offence or

related criminal activity, : uuavoidably two stages of the enquiry. The first is

whether the dofendant dorivest any “benefit” from his crime and that plaialy meaas

something of economic value Only if it does so find, is the next stage embarked on,

which is to decide what is “tfle valus of the ... procesds of the offences or related

i ﬂ et

criminal activity”, Although arate and successive in approach, the two enquiries are

unavoidably inter-relsted becalse seotion 12(2) of the Aot provides that a person “has
benefitted from unlawful acti

proceeds of unlawiul activity”. o,

that if a defendant has deriwdz,'ﬁ

Then secondly, it should also
as & defendant may have de

provisions of the Act. The firs 1s that found in section 1(1) being the definition section

of the wards “proceeds of.gmla‘i
“Any praperty or se ‘ﬂ advantage, benefit or rewnrd which was derived,
Teceived, or retained, difiectly or ipdirectly in the Republic or elsewhere, at any
time before or after theficommencement of this Act, in connection with or a5 a
result of any unlawfu i;;

property representing p

activities”, These are defined as :




There ace two aspects of this|flefinition tha: have 2 bearing on the instant situafion, The
first s that & benefit derivg

confiscation even if received)

company in which a convi
ownership of those shares by

secondly, even if the offendey

tetained & benefit from thg off

other property that can bg onli

offence and the limits preger

that does not arise here, save §

This definition of “procecds
because of the indirect benefit

as the majority sharcholder, o

these ADS shares held by

defendant. In each defenda

retained in the Republic.”
wag actually duc 1o the third

up to Schebir Shaik himsel?, it i

8

i or received from a crime qualifies as “proceeds” for

g
112

fnce, then he qualifies for a confiscation order. If he has

then, depending on the discretion of the Court duly

I’m"“ having regard to what he has, the severity of his
in the Act, & confiscation order can sfill be made. But

egard to the fourth benefit.
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EE
1
il
b
i
1 l:{
!
:
i

But in any event, where the $ime proceeds of a criminal offence have passed through a

suceession of criminal handd§there may be a multiplicity of confiscation orders against

each set of hands for the saml benefit. This is because the Act provides that every time

the proceeds of a criminal come into the hands of a recipient, he has received or

that fact makes him prima facie Hable to a confiscation
i
order even if he may havelfbassed them on. Moreover the “proceads of unlawful

%
a

refained or derived them, ant

concept. And as indicated ez

finy realizable property, it may also be the subject of &

Sloffender may then be able to pay for any benefit he may

benefit, but nevertheless has$
confiscation order because th

have gained by his offence, e though he no longer has the proéeeds‘

s of sub-section (2), the value of a defendant's proceeds
Bhall bo the sum of the values of the praperty, services,
adventages, benefits orlfiewards received, retained or derived by him or har at any
time, whether before offfafler the commencement of this Act, in connection with

the unlawful activity cT i
Mr Trengove argued that by
values of the property, servic

derived” that constitutes “the Wlue of the defendant’s proceeds of unlawfll activitics”,
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the Legislature means the or total proceeds, without regard to any cost there might
have been to the defondant i lacquiﬂng them. That is the meaning given to similar
~ g les:slmon on which our statute was apparently modeled,

wording in comparable Briti

and has been ‘the maaniﬁg “ icepted and epplied in decisions of our own Courts,
Moreover, said My TreugoVe ‘uch an interpretation accords with the plain intention of
the Act which Is to ensure, t'ar as possible, that crima cannot be allowed to pay the

R L A YT

I

I

And finally, in setting the paragfieters of a confiscation order, it should also be noted that
:,1

subject to the limitaﬁqns of seqgion 18(2) 2 Court that makes such an order under saction

18(1) exercises @ discretion ilfits determination in the amount of smch order. It “may”

G

between the extremes of the on the defendant on the one hand, and making the

deterrent effect of forfelture ic one, there may be room for balanoing the relevant

factors to achiove an ordm:‘that ‘appropriate” if the basis of such an balancing is placed

before the Court ~ bearing in i d that the onus to do so would be on the defendants and

4

By
i
I

that the Court is not expected to ;. neasice the result “with fine logal calipers”.

Turning then to the T M- indeed the fivss thres, because their receipt and
retention in the dcfenda.nt;s’c, hs fgh can all be traced back to the same event, namely the

I}

e A e e e

Ml

. i
it




i1

acquisition, and payment of the R499 568 to Nkobi
nd the dividends thar have accumulated to Nkobi
(the second benefit), all stem, from the decision by the

It is the applicant’s ﬁsa that
and through Nkobi, Schabir SH
of the profit stream from the
the result of Jacob Zuma’s.me g
the subsequent meeting at the%l
argument is that Jacob Zur
defendants’ payments of mone;'
since January i997 and wt)jch;
offices for the defendant;’ be

'E
[4

fayments and are thercfore eligible for confiscation.
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the mial Court, and that mul‘

.T

4

autrefois aguit or lssue estoppel
|

v ,
‘endant said, the applicant had to show that whatever

gha and Shaik at the London meeting on 2% July 1998

:_ causation-speak, of Thomsons’ subsequent change of
smind : and that the subsequent ooision by Thomsans to ascommodate Nkobi in the ADS
participation was not the rcsult f Nkobi's pre-existing tight to take purt in any Thomsons

enterprise in South Africaona bsint vesture basis.

It was the defendants’ con ';:iou that there was such a contractual obligation on

i
Thomsons to admit Nkobi to th

1

 ADS aoquisition; and it could not be discounted a3 the
reason why that company evend
obligation said Mr Siagh, ﬁghi
sven if that could not be spollil
establishment of the Thomso |

F of mutual intercst and sharcholder’s agresments.

!
i
g
::
Lt
3
o
|
:‘
4
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, i : ‘
An exhanstive examination o i,.'-, ¢ only documents that are available in this respect does

not, it seems to me, achieve 2 f such commitment on the part of Thomsons CSF (France)

1o pursue every business in i it might perceive in South Africa as a joint venture with
Nkobi. The otiginal letters : peing in prmcnp!e to co-operats in South Africa, and
possibly elsewhere, go no furl ter than acceptance of  share by Nkobl in the company

that Thomsons intended to setl}

}p in South Africa. In due course that wes incorporated as

. the original holding company,find the iops, or sven cxpectation, was that this company,
i

when incorporated, would I! agreements with existing South Affican companies like

Altech end the réwards of thogy would be shaved as dividends. That is the content of the

il

first letter of 6™ August 1 995, fivhich in any case was subject to review by the Thomsons
’ B

fided by the letter of the 10™ August 1995 from that Peris

I

7 nly to enter “a co-operative process”. The second letter .

board in Parls, and was sipe
parent, announcing agreeme

"~ did no more than confirm thef fintention to cutablish 3 company-iu South Aftica and to
b

discuss the terms and cond fons under which Nkobi could take an interest in it.

l

Paragraph 2 simply indicates |§ e abject of such company as being to participate in the -
civilian and military projects E',s were due to be implemented in this country.

ey

= —,;;,-_

If there was any joint vepturef grememt here, it was limited to a share in the company

that was incorporated #3.Tha ';‘E‘ ons CSF Holding (Southern Aftica) (Pty) Limited. No
b
fthis compeny was formed than that it would expand its

activities in joint ventures witjfSouth African'partners, as appears from the sharcholders’
[ . *

more was contemplated .once

agreement. And the shamhol g u 4" agreement for Thomsons CSF (Pty) Limited between
Thomsons Holdings and Nkai lnvestmenrs in twm, merely provided that this second

!

i

4

B
i
!

S es T

‘,.
|
i

o
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company was to be the vehicla ll-- ough which the hol'ding' cdmpnﬂy would expand its

activities in Seuth Africa. Man } stly none of that is the same thing as promising & joint
. Vemture separatély with ngbi ; two different partners; nor i$ there any mentlon of any
| Joint venture with Thomson's ”E (France), That might have been Shaik’s hape, or aven
belief. But it was not a contra {‘ obligation on the part of Thomsons.

But as an alternative Mr Smgq said that such a joint venture could be implied from the

conduct of the parties, and thag puch implication could be identified jn the meetings and
exchanges of the local Thomst corpatiies prior to the purchase of the first half of the

Altech sharss. |l .

The meeting in question, of % archolders and ditectars of both the local Thomsons

companies that'was held on 2 ‘ August 1997, did indeed raise and discuss the proposal
that an investment be made the then division of Altech, called ADS. Preliminary

discussion with Altech had ¢ . hshed a total purchase price to do so of RS0 000 000, of
N

which approximately half wo i be paid by Thomsons CSF (Pty) Limited, and the other
kalf by Thomsons Holdings (| nuthern Africa) (Pty) Limited, since the financing of the
purchass was to come from be b the local Thomsons companies. It is also clear that the
purchaser of the share of ‘ soh’s business that representad ADS was going to be
Thomsons CSF (Pty) Limited)] f 1d that Thomsons CSF (Francs) was behind the exeroise,

IE

It is also noteworthy ﬂ'om i> minutes of that meetmg that Nkobi’s mponse to the
: w

proposal was not noticsably (1 thus:astm, being obviously concemed about the cost and

offering some criticisms of th quahty of Wbat ADS had become a3 a business entetprise.




o raise its capital contribution §)

16

Mesars Shaik and Ramsumer, then Nkobi accountant, were recorded as stating that

fot the tims being Nkobi would i ,; st
Bhcally, Ifit oould not do 50, it needed to be sure that it

o its position and keep its options open while trying
atild look to Thomsons CSF ‘_ ance) for the balance uf whst could not be found locally
» purchase price. And the whole meeting and proposal

inter alla, to Nkobi’s consent. Up till then, it did not

:’“0 more than report that agreement in principle had been
f;f
| 0% of Altechs ADS business by Thomsons CSF (Pty)

enclosed a copy of joint ve
That agreement is not avails

corapany and Altech. It pl

i
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"any and to that extent would certalnly benefit from such
> fruition in the bidding process; and at that stage only if
its concerns about the purchash

' minotity shareholder in any lil

agreement if the holding cc ‘“;

e
3

] in its own name instead of through its subsidiary,

any of the majotity shareholder changes its mind and

agreement. The proposed i

ol

sffoctively usutped by a: diffde

In the result, I think Mr Trer
sight in Nkobi to & participaff

(France). But cven {f thers W
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Jotendanr's case, I is o the effact that because tho trial
fit rely on the two alleged intorventions by Jaccb Zura
I which ave now ssid to have resulted in the first bensfit

~ g5 a basis for a conviction o defendants on a charge of corruption, the applicant

This argument seems 0 me tof!
the judgment, The rrial Court f

not amount to & contravention §

;;;;i sct. The trial Court held only that the State, having not

was no finding of fact to that
+ .

alleped in the charge that intefirentions by Jacob Zumea as Deputy President of the ANC

as distinct from Deputy Pres ]

ent of the national government, were also the intended

result of the corrupt paymm}made by the defendants to Jacob Zuma, could not at the

end of the case argns that
Executive Council in KwaZ

should also include those as
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tt this argument the decision of the Constitutional Court
| o the State v Basson, reported in 2005(1) SA 171 (CC)

learned Judge said that if a

not meats that the accused

b
validly obtained by invoking §

i

But that declsion referred

mus Assemblies Act did not disclose an offence and had

certain charges under the F

counts before the trial actually bagan.

f of the Constitutional Cowrt as to whether, if those
i .
{ guantod and invalid, as the Stato claimed they were, the

The question arose at: the

discharges werc erroncousi

|
iind time on them, Obviously he could not if he had been in
B

jeopardy of a conviction at F
|;§ it could support a valid conviction. If it did not in fact
f of an essential averment as the trial Court held, it did not
lnot in jeopardy becansc that could have heen cured and &

acoused could be u'ied-.:a &

e original trial. To decide whether that was so, ono hed to

W

examine the charge to sec

disclose an offence for lag
mean that the accused wa
conviction could still obtak
of the Criminal Procedure

time up to judgment if the |
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© argument, the ambit of the char 5

20

But that s not the siuation here. §

chatge. All that happened

# 10 a widet range than the particulars furnished to the

accused. He was not allowed o 50 nor would he have been ailowed to amend at that

stage bocause of prejudice to ";!

i
accused with intending to subve]
i

¢ accuseds which maant that having not charged the
the bensficiary’s duty as Deputy President of the ANC,

.if

the accused could not be found ﬂ ilty of an offence nat chargad on that particular basis.

As in the first argument then, 1 eventually of the view that thers is no substance in this

point either.

However, that is by no means/|

i
need for the applicant to satisf

¢ end of the matter. As important, if ot more 0, is the
-me that the receipt or retention of the several be:férﬁts by

the various defendants falls in the ambit of section 18(1) of the Act. The defendants

question now i, were these g
to be sufficiently rolated toft

terms of section 18()E)? &

b bribery Himited to the exercise by Jacab Zumas of his offices
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‘a5 renber of the Exocutive Ccfincil for Beonoruie Affairs and Tourism in the KwaZul-
Natal provincial legislature ; d subsequently of Deputy President of the national
goverament, or were they ofa f,f ore general intent? And I tumn then to consider the facts
which seem to me to have abo i g on this aspect.

i
l
By Januacy 1997, when Scha Iu' Shaik began his systematic financial support of Jacob

Zuma, the latter already enjo { d a high political profile. He was then the Chairman of

the ANC, the third most imp -“?* nt office brarer In that ovganization; and as early as 1996
was generally believed and ¢ cepted, to be destined for even higher things, both in the

1<)
i

f
purty, and because the / i locked Hiks being the paty of government for the
|

|

g
I
l

foteseenble future, then soong) or later also in the national government.

The fact that he was also ¢ mcmber of the Executive Council in the KwaZulu-Natal

provincial legislature mvol J d no diminution of this political éminence. Tenure of that

SRS Eat e S

ministerial office was mol fotal to s general political standing, 1t was in no way 4
demotion ot down-sizing q E that standing It really showed the importance the ANC
attached to a foothold in th pomwal control of this province, and provided a high level

fink from the ANC to, tha vcmmmt of national unity in KwaZulu-Natal, In which the

Tnkatha party thes held :‘5 electoral mejority — though not without soma argument,

e

Indeed, it was Schabjr S Hk's view, whmh may well have been shared by others, that

__Mn._.‘

Zuma was the only high } ng mcmber of the ANC who was acceptable to the Inkaths

i
o

dominated executive co pl, and who could best restrain the inter-party violence which

had wracked the provin -n till then. So it was not because he was a member of the

h

i l
|
i
1
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b

Executive Coumcil for

patronage was sought.

Tt was, in my view, Zuma's stz ing in the ANC, both preseat and anticipated in the

future, that mede his career an @itractive investment for a businessman who needad or

could use political favours. It s@bms to me fo be fying in the face of common sense to

7]

fine the samo if Zums hold o other office than as a
§ counil, - )
hort in the emphasis that Sheik attached to Zuma's party

i

|

political office When he sought @mecting of Zuma with Perrier in his letter of 17 March

g

|
was referred to as “ministee”, k| was not only as minister at & provincial lovel, It was

?J ident of the ANC (si¢)", But the inclusion of the title
“Minister” shows, a5 woll as ajything else, that it did not matter to Shatk what political

hat Jecob Z}xma wore, a3 long 2

i it was for the benefit of Nkobi's interests,

1))
i
b
ol
5.‘;]

It was clear from the crimina ‘; ial, that Schabir Shaik paid money to Jacob Zuma and
4 L
fuma’s perceived ability to use his political influence to

met his expenses, because of )
asaist the Nkobi interests. influence stemmed from Zuma’s high standing in the
goventing pacty, particuladyl

President, where his influencefbould bo well nigh iresistible particularly to someone Who

!
owed any allegiance to the 4
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differant offices in making' payments. ' His investment was in the overall potitical

stature of his patron,

Would it be “criminal ectivitf
Jacob Zuma as mn MEC in 2 ff
government of which the dof

the recipient was, at the same

It is, or was, an offence und -;
offer ot give a benefit not leg}
was conferred ot who was -,L:‘ ged with any duty by vxmm of the holdmg of ey office.
Would that include the hold; , g of office in & polmcal party that was in control of the

government?

is now before me as part of the applicant’s case in these
itlof evidence for an application like the proscyt can be wider
’ trial, scoms plain from the wording of suctiﬁn 18(1)




is to be considered on an enlargf

eriminal Court.

provides that such office heare s charged with a defined measure of duty. That duty is

to assist the President, deputizffor him ot her when necessary and casry out whatever

Fl
B
o |

funetions are entrusted to, him f

y the national conference, the President or the national

i tplication he would have the necessary power to do all

lught and so held, had it been necessary to decide; that
i

executive committee, and by

those things. T would have th{

i

offering & benefit or bribing the holder of such office would prima facie at any rate,

cottravene the Cormption Act.

: nn, because it is Shaik’s intention that is refevant and not

fokes that view since Rule 26.3.2(c) of its Constitution

1‘3 y in seeking or accepting any bribe for performing or not
gl ™ . '

# employed office in the organization or in the State to
indfirect undue advantage or enrichment.”
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in & similar light.

that party enjoys. That he may iold other offices of State as well as in this case, makes

the conclusion @ fortiort

That was the person that Scha
Nkobi to the benefic of gcqm'
payments to Jafob Zuma as D pur
payments alleged in the charge #
the part of Shaik,

So the next issue is whether it

achieved such restoration

hat was said or suggested or agreed at the meeting of the
i

iPerrier and, Shaik, was that of Shalk himself, which was
gain the answer must depend upon the inferences .i'f any,

that can be propcrly drawn o the objective facts.

h




'i of its directing. mind as a plural eatity ~ were

z t for the corvette combat and munitions suits that was

" least thess. Thomsons - and I

anxious to be awarded the cont

one of those available under thof roposed Arms Acquisition Programme. They realized
g
é ould be considerably cnhanced by presenting their bid

that their prospects of doing 50
through ADS, that being a 50

|

i3

|

In the course of the bidding |
pitention that some highly p

would award these contracts, ; -
i S
companics; and that for Thomsins to persist in their bid with Shaik as a participant might

well jeopardize their chances g

I obtaining the desired munitions sujte contract,

i
ki
il

Arms dealers are not usual

Thomsons realized Shalk’s p icipation in their bid might endanger its success, they qut

him out of it, That meant prikenting ADS ss the bidder, had 10 be done without Shaik.

And the best, if not the o , way to do so since he had an interest in both local
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companiss, was to acquire thie AfDS sheres itself and seok another BEE partner that was

‘acceptable to the government. e reason for dropping Shaik, as stated by Moynot, was

: eminently self-interest. Thc_m »1; oaly customer in South Africa, and a good potential
i |

customer at that, was the gm'/ ernjfient, and it could not afford to antagenize that customer.

So it excluded Shaik and Niob{lfrom its bid by acquiring the ADS shares from Altech

&j{‘

empowerment partor.

That exclusion of Shaik led i

policy of black econcmic. emp

!

something more than that, T :! help was invokad on the basis of Zuma's standing in
3% was prominently urged in the lester of 17 March 1998.
nded to impress Thomsons with the importance of the

f on Shai’s bobalf, Ithe only office held by Zuma at the

1
|

I

1
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Morcover, Zuma’s presence d obvious interest in, the bidding process of the Arms
Acquisition Programme, had . obsarved and noted by the local Thomsons directors;
 and he was repbried to Parls ¢ ‘
: country — although the subject
persuaded to use his patcelved f
or its South African business ¥

goodwill was worth cultivating

" Against that background then
Perrier and Zuma, with Shaik i
gy result.  Something ‘was said or suggested in that
ier and uitimately the Thomsons bpard, to change their
mind and re-admit Nkobi Shaik to the benefits of the corvette munitions- suite

repatriate the ADS shares to
and thereafter, together with M

affairs. But by doing so Thd]
displeasing the government by

17




e e e

" Perrier, That was achisved a

29

that ou Perriar’s subsequent visit to this country in
see not just Shaik to explain whst had happencd, bt
did 30 at the meeting at the Nkobi offices on 18
b arive at the meting, the plan was oxplsined o b
oynot, left Zuma ‘%up};»y” with the result.

to why it would be necessary or even desirable, to

explain this strategy to Zuma ofestoring Nkobi o the ADS prosperity ualoss be had an

told that his fiendly interventig

well conveyed to him by the p

I can ses no dther reason
persuade Thomsons to restore £

to Jend the weight of Zuma' }
-
ig it is highly improbable, if it Is concsivable at all, that this
result would have been achi
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:;E
t 2l
By that route then and for thafic reasons, 1 come to the conclusion on & balance of

probabilities,that Jacob Zumia'sH
. ',CSF plan that resulted in the th

Jd defendant’s 20% interost in ADS in the form of its 7
: i
646 shares in Thomsons CSF ll

the defendants, then they arej

' procéads of criminal condust .‘i( which this Act is aimed,

!

'4

& should be made in respect of these three benefits?

o

i he applicant’s heads of argument claims, in respoot of the
0% intevest of third defendant in ADS which it enjoys by
- in Thomsons CSF (Pty) Limited) which amounts for

present purposes, is R21 018 [
8

n inst al] three of the defendants Nos 1, 2 and 3 in that sum

i

{!
i

§ because of the 8% of tho total that ho could nat olaim — fls
ising my dxsctetxon I should not make a confiscation order

‘ 00. While the applicant says it would be competent for me
to make wnﬁséation orders #

— slightly less in Shaik’s cas

applicant accepts that in e
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for mote than the total benefit.
procesds from this benefit is the
That is all that has berneﬁttqd :
other diﬁ‘erent‘defendmts ha notional :ight to it, does not mean that the bensfit
should be regarded a5 trebled. has been pointed out before, the object of the Act is to
strip offenders of their ill—gotten aing, not to enrich the State.
The total proceeds recoived f :
referred to above, and one or x'
or other or all should have to pay that sum over as
mwed to them from this criminal activity. That can be
: ‘ s of a joint and several liability such as the applicant has

" matter, with a cap on the sum payable by the first |

The secend henafit claimed b, the applicant, also by his amended order, is the prasent

value of the dividends aqcme , OF reasived by, third defendant from its 7 646 shares in

md third defendants. Subject o the total proceeds being
noficiasies, it Is not sougit that il three should each bo




Lt .

M Singh howevr, resisted i

32

ds. One or.mors or all should pay it over, but only to

dividends because he sajd, to @
Because of the arrangement
opportunity of acquiring 25%
Limited and thﬁnt_w the 20% ify
dividends were, by the same grangement, earmarked to repay that loan indebteciness

before any could be made ovef to the third dafendant or ite shareholders; and to that

kY
14

)

&
|

extent they formed part of the

:

gaid Mr Singh then the divideng

I digress then, to consider this gispute.

|

i
shaves owned by third defend j

So far a3 the “double countingiof the ADS dividends towards the present value of Thint

is conesrned, it is difficult not to feel some sympathetic

astraction for the argument ad meed by Mr Singh. But the essence of the situation is
» . B

thet the dividends reccived avf] in effoct, the purchase price that third deféndant had to

pay for the shares, that s, toirepay the loan it raised from the holding company plus
intarsst, To accept such excl 1! on of the purchase price as a valid reduction of the value

of the shares seems to me overlook the fact that the third defindant has actually

recsived both shares and divijends as benefits from the payments to Jacoh Zuma. Ifit
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%
g loan that it had to raise to pay for the shaves, that does

A
3
iy

not affect the fact that it received]

chose to use the shares o pay the

 isveally  irrelevant considerat]

concerned simply with the val of the property to the wrongdoer when he obtained it, oc

If it is greater, its value at the .atar‘ml time, — and so far as this benefit is concerned that




- I‘% -
Turning 1o tho third benefit, this [j the sum of R499 $68 paid to the third defendant for its
%?1

ten shares in Thomsons CSF Holi

the sante basis as the previous tw.

Mr Singh contested this cleiffi on the basis that to do so would be completely

dispropertionate to any advantagls that the thivd defandant achieved bacause in the value

of those ten shares which thivd

.
cidrivers’ licences for the Ministry of Transpomt; and the

!
acqutlsition of that intercst wasfhot related In any way to the offences that arose out of

:

8
of the Prodiba intecest as ‘|

fendant sold, was its one-third interest in Prodiba, the

enterprise that produced plasti

payments to Jacob Zuma. Nor fins the applicant shown what was the proportionate value

|
I
e

sred to the rest of the sum of R500 000 that third

|
i

" defendant was to recelve,

But I think Mr Trengove is bucct in this respect when he said that this argument

licant's claim, It is not the Nkobi shares in Thomsons

S

misconceives the basis of the 4

Holdings that ape the proceeds any unlawfl{ activity, and it is only if that were so that

i
I
b

i
i

=;. order only for the total procveds received, derived or

On that basis then I think the §iaim to the third benefit in the terms of the amended order

sought by the applicant is welfj founded, and in thoss terms meets the requirement of the

Act. The applicant seeks
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A

retained by one or more or all o iihe first three defendants, and not that amount received

from each.

Finally there is the fourth benef§

activity of the third charge. gis is the sum of R250 000 received by Kobitech from
gy :

Thomsotis CSF International i Mauritius as, 5o it was held, the first payment of the

which had its origin in a differsat but related criminal

il
i#
[

RSQ0 000 per annum promised 'z! Thomsons to Jacob Zuma in terms of the encrypted

fax. It was ostensibly paid as af

,l ich the trial Court found be a sham or disguise for the

b

ee for services allegedly rendercd by Kobifin under the

Service Provider Agreement,

payments to Zuma. H
The facts showed that that sumfiwas deposited by the Mauritian subsidiary into the bank
account of Kobitech in Fsbruafy 2000. Why that was dons is not clear and it secms 10

have been 55 much an acciden ,E[ _
i

bl

tior Kabifin to make the pgyments, the sum of R250 000

any design, Then, because it was easier in the Nkobi

group’s internal armngements

il
(]

was transferred from Kobites

It

’s account to Kobifin's account, and thence paid to

\ meeting the costs of Jacob Zuma’'s rura) home.

%s the Nkobi Group regarded Kobifin as the group
b ' .
banker, this inifial deposit ;‘f subsequent transfer was the resuit of a banker\customer

i
relationship which created afldehtorcreditor situation; so that Kobitech received the
’ i ’ :

li{l cipal and not 25 an agent for Kobifin.
i
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il
it
f:if’

. But to call the situation betwaen aty of the groups’s
f banker-customer is stretching the facts beyond

| Kobitech and Kobifin were simply the conduit pipe by
h Mauritins went to Development Africa and Zuma's
houss. To the extent that l
contravention of section 4(;) ind 4(b) of the Act, they both  committed the offonce of

Air Shaik himself was found guilty of the main charge

»
But none of the three defends
and it follows that nong
possession. There is thmfor
offences by the sentences sed at the criminal trial, and unless it is also established

that thoy still have any pro cegils of the offence, thers 15 no basis on which I can make an

other property upon which a
is no evidence that they hayp
applicant in this respect,

13
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The aorders I make are therefo " foltows ;

1. Inrespect of the first

. efit, that is the olaim for R21 018 000 that represents the
defendants in the 3™ defendant’s sharss in Thint (Pry)

interests of 1, 2 and
Liraited, there will be of

Subject to a combined digregate liability of R21 018000

The 1* defendaif] is ordered to pay the State R19 336 560;

E‘ is ordered to pay the State R21 018 000;

il is ordered to pay the State R21 018 000

‘.‘{

Those payments will f" made on s joint and several basis the one defandant

The 3™ Defenc

i
/ potential benefit, there will be an order as follows :

!,'
:
iff]
e
Ll

fraregare lisbility of R12 797 331,
I is to pay the State R11 773 544;
[t is ordered to pay the State R12 797 331; and

b

a by
i

ity will likewise be on a joint and several basis the one

t is ordered to pay the State R12 797 331.

er or others are to be absolved.,

in .Df the Shﬁl‘es in Thint (Pty) Limited, thero will be an

order in the following ¢

as part of its acquisi

|
!
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Subjoct to a combined o
The 1* défands

gregate liability of R499 688,
i3 ardered to pay the State R459603

The 2 defondall is ordered to pay the State RA9D 568

The 3™ defendag] is ordered o pay the State RA99 S68.
As in the case of the vl previous orders liability to pay those amounts will also
be on a joint and seve ' basis, the one defendant paying the other or others are to

be absolved. :
4. Therewill bo no order I} respect of the fourth benefit.

So far as the costs are conge

2. Save as aforesaid and fecausc the applicant has been substantially successful in

the application, the 1% ™,and 3" defendants are ordered to pay on a joint and

ant’s costs of the application, which are to include the

06 Y

several basis, the appl

costs of two coungel,






