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THE HIGH COURT OF SOUTH AFRICA

NATAL PROVINCIAL DIVISION

CASE NO:   CC358/05
In the matter between:
THE STATE

and

JACOB GEDLEYIHLEKISA ZUMA



ACCUSED NO. 1

THINT HOLDING (SOUTHERN AFRICA) (PTY) LTD

ACCUSED NO. 2

THINT (PTY) LTD






ACCUSED NO. 3

CONFIRMATORY AFFIDAVIT

I, the undersigned,

AJAY SOOKLAL

do hereby make oath and say that:

 AUTONUMLGL  
1.1
I am an adult male, duly admitted and practising attorney of the High Court of South Africa, since 1988.

1.2
I practice as a consultant in the firm Shamin Rampersad & Associates at Suite 1201, Durdoc Centre, 460 Smith Street, Durban since May 2005. Prior thereto I have been a consultant in the firm of Fathima Karodia of Suite 702, Salmon Grove Chambers, Smith Street, Durban.

1.3
I am the attorney of record for Accused Nos. 2 and 3 herein.

 AUTONUMLGL  
The facts deposed to herein are within my personal knowledge and belief and are true and correct save where the context indicates otherwise in which event I believe the averments made to be correct.

 AUTONUMLGL  
I have read the affidavits of Moynot, Guerrier and Driman filed on behalf of Accused Nos. 2 and 3 in these proceedings and confirm the contents insofar as reference is made to me. I have also read the affidavits filed on behalf of the State. Where reference has been made to letters signed by Diplall, these were drafted by me, as I was then engaged as a consultant at attorneys Fatima Karodia.

 AUTONUMLGL  
During March 2004 I was approached by Moynot to facilitate a meeting with Maduna in his capacity as Minister of Justice and Constitutional Development so that representations could be made to him by Mr Robert Driman, the attorney acting for Accused No. 3 for the withdrawal of the charges against Accused No. 3 and, inter alia, the withdrawal of the warrants of arrest against Thetard. Moynot approached me because he was aware that I was a friend of Maduna and because he was advised that Maduna in his capacity as Minister was responsible for the administration of justice and was the responsible Minister for the National Prosecuting Authority. 

 AUTONUMLGL  
Pursuant thereto Maduna was contacted and the meeting, referred to in the affidavits, culminated at his home on 5 April 2004. 

 AUTONUMLGL  
I confirm the general nature of the discussions and the proposals made thereat, as described in the affidavits of Moynot and Driman. I further confirm in these affidavits what was said and by whom.

 AUTONUMLGL  
7.1.
I accompanied Driman, Moynot and Naidu SC to Paris and was present during the consultation with Thetard on 20 April 2004. I was also present during the consultation Naidu SC conducted with Thetard on 10 May 2004. 

7.2.
On the 6 May 2004 the State made available copies of documents which are referred to in paragraph 13.3 of Moynot’s affidavit in reply. On this occasion, Naidu SC discussed with Downer SC, Steynberg, J.Du Plooy and I. Du Plooy the possibility of securing an indemnity from prosecution for Thetard and other officials of the Thales Group. There was no discussion about securing an indemnity for Accused No. 3. There could not have been any such discussion because it was my view on the basis of the discussions at Maduna’s home on the 5 April 2004 and the agreement concluded thereafter with Ngcuka that that was an end to the prosecution against Accused No.3.

7.3.
At no stage prior to the consultation with Thetard in Paris on the 10 May 2004 did I have any indication that any of the clients we represented, which included Thetard, were in a position to provide any evidence beneficial to the State. I did not even have an indication that our clients including Thetard would even co operate with the State. On the contrary, the information available to me suggested otherwise. I certainly had no idea whether Thetard would submit to questioning by the prosecuting advocates. It was hoped that the consultations in Paris on the 10 May 2004 would reveal the attitude of the executives of Thales International and Thetard. No promises or undertakings of any nature were made to the prosecution on or before the 6 May 2004.


 AUTONUMLGL  
I have read the affidavits of McCarthy and Maduna where they make reference to the effect of what Naidu SC is alleged to have told each of them about matters arising from the instructions received from Thetard. At no stage during the consultations referred to in the previous paragraph hereof did Thetard say anything inconsistent with the affidavits he executed consequent upon the consultations conducted on those days. At no stage did he ever appear to be on the verge of confessing. On the contrary, he remained steadfast in his denial that Shaik had requested any monies as a bribe for Accused No. 1 or that he had attended any meeting with Shaik and Accused No. 1 where a bribe was discussed.

 AUTONUMLGL   
9.1
In the letter dated 8 June 2004 from Ngcuka (annexure “LM 40”), it was proposed that if Thetard agreed to be interviewed, the NDPP undertook that the evidence will not be used, inter alia, in any criminal proceedings against any of the Thales Group of companies.

9.2
This suggested that there was a possibility that accused no. 3 may be prosecuted again. I considered that the State could not do so in view of the agreement that was concluded.

 AUTONUMLGL  
As a result I drafted and caused to be sent a letter signed by Diplall, to Ngcuka, that the conduct of an investigation against accused no. 3 and its possible prosecution would be contrary to the agreement. The letter is annexure “LM 42”.

 AUTONUMLGL  
Due to this concern the negotiations thereafter to obtain the immunity from prosecution would have included accused no. 3. However, prior thereto the negotiations for such immunity only related to the officials employed in the Thales Group.

 AUTONUMLGL  
After the search warrants were executed in August 2005 I was instructed to prepare an application to set aside the search warrants and the return of everything that was seized. The application was prepared in draft and before it was finalised Moynot, instructed me to hold on with the application, as it may not be necessary to bring the application if Pikoli accepts that Accused No. 3 cannot be re-prosecuted and Accused No. 2 cannot be prosecuted, in the light of the agreement that was concluded.

 AUTONUMLGL  
The instruction from Moynot to the above effect arose in the following circumstances. Moynot approached me and expressed concern about the contents of the affidavit of Du Plooy which had been the basis of the application for the warrants. He feared that the contents suggested that Accused Nos. 2 and 3 were likely to be charged with Accused No. 1, in spite of what he believed was the end of the prosecution consequent upon the agreement concluded with Ngcuka in April 2004. He instructed me to instruct Maduna in his capacity as an attorney in the firm Bowman Gilfillian in Sandton, of which he is a director, to make representations to Pikoli, concerning the agreement that was reached in April 2004 between Ngcuka and the legal representatives of Accused No. 3. Maduna’s brief was to inform Pikoli about the discussions conducted at his home with the legal representatives and the representatives of the Thales Group including Accused No. 3 during April 2004 and the recommendations he had made to Ngcuka which resulted in Ngcuka agreeing to withdraw the charges on the terms agreed.  

 AUTONUMLGL  
He felt that on the basis that Ngcuka’s decision to withdraw charges against Accused No. 3 was influenced by the recommendations made by Maduna in his capacity as Minister of Justice at the meeting held at his home, that he, (ie Maduna), would be best suited to make appropriate representations to Pikoli so as to prevent the re-institution of the prosecution against Accused No. 3 and a prosecution of Accused No.2.

 AUTONUMLGL  
Pursuant to these instructions I contacted Maduna and instructed him accordingly.  I informed him that Thales International and its subsidiaries regarded the threat of the re-institution of the prosecution against Accused No. 3 in a very serious light and an indication that the State is going back on its word. Because of this, its chairman and CEO, Mr J.P. Perrier (“Perrier”) was willing to fly from Paris to London and meet with Maduna so that he could discuss the matter personally with him. The initial suggestion I made to Maduna to meet in Paris was declined on account of Maduna and his wife not having the necessary visas to travel to France. 

 AUTONUMLGL  
He accepted the instructions to act on behalf of the Thales Group, its subsidiaries, its officials and employees, to meet with Perrier, Moynot and I in London, on a date which we agreed. He requested to bring his wife along with him. At his request I caused a letter dated 1 September 2005 to be faxed to his home recording the formal instructions. Annexed hereto, marked “AS1” is a copy of the letter and “AS2”, a copy of the transmission receipt.

 AUTONUMLGL  
On the evening of 9 September 2005 and pursuant to my instructions, Maduna travelled to London for the meeting which took place in the afternoon of the 11 September 2005. He  returned to South Africa on 12 September 2005. He was accompanied on this trip by his wife.

 AUTONUMLGL  
I was present in London during the meeting which took place at the Radisson Hampshire Hotel in Leicester Square, London. Maduna accepted the instructions from Perrier to make representations to Pikoli so that the charges are not reinstituted. I confirm the general nature of the discussions as testified to by Moynot regarding this meeting.

 AUTONUMLGL  
A few days after that meeting I contacted Maduna about whether he was able to meet with Pikoli and make the representations as per his instructions. He stated that although he was having some difficulties, he expected to meet with Pikoli soon.

 AUTONUMLGL  
At the meeting in the office of the Honourable the Judge President of KwaZulu-Natal on 12 October 2005, when the trial date in the present matter was agreed, the prosecutors hinted at the possibility of Accused No. 3 being joined with Accused No.1.

 AUTONUMLGL  
Upon being so advised by Hulley the attorney for Accused No. 1, I informed Moynot who instructed me to contact Maduna to set up a further meeting, urgently.

 AUTONUMLGL  
A meeting was arranged and held with Maduna on the 17 October 2005. He reported his difficulties about contacting Pikoli and stated that he expected to do so when Pikoli returned from abroad “within a few days”. He had called Pikoli’s home and had a discussion with somebody who purported to be Pikoli’s wife from whom he ascertained that Pikoli was abroad.

 AUTONUMLGL  
A few days after that meeting when I contacted him for a report back he stated that he was unable to have the matter resolved because “these people” presumably in reference to Pikoli and the prosecuting authority “have become reactionaries”.  I understood this to mean that he was not having much success.

 AUTONUMLGL  
Accused Nos.2 and 3 were served with the indictment on the 4 November 2005.

 AUTONUMLGL  
Due to the above course of events the application to set aside the search warrants was only brought in January 2006.  By then it became evident that the attempt to make representations to Pikoli was proving futile.

D E P O N E N T

I CERTIFY that the Deponent has acknowledged to me that he/she knows and understands the contents of this affidavit which was SIGNED and SWORN to before me at 


 on this         day of                   2006, the Regulations contained in Government Notice Nos. R1258 dated 21 July 1972 and R1648 dated 16 August 1977, as amended, having been complied with.






___________________________
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