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CoTHE HIGH COURT OF SOUTH AFRICA

NATAL PROVINCIAL DIVISION

CASE NO:   CC358/05
In the matter between :
THE STATE

and

JACOB GEDLEYIHLEKISA ZUMA



ACCUSED NO. 1

THINT HOLDING (SOUTHERN AFRICA) (PTY) LTD

ACCUSED NO. 2

THINT (PTY) LTD






ACCUSED NO. 3

REPLYING AFFIDAVIT OF SECOND AND THIRD ACCUSED

I, the undersigned,

PIERRE JEAN MARIE ROBERT MOYNOT

do hereby make oath and state :

 AUTONUMLGL  
1.1.
I have deposed to the main affidavit, in response to the State’s application for an adjournment and in support of the application of Accused Nos. 2 and 3 for a permanent stay of the prosecution and certain other relief.

1.2.
I am duly authorised to depose to this replying affidavit on behalf of Accused Nos. 2 and 3.

1.3.
The facts deposed to herein are within my personal knowledge and belief save where the context indicates otherwise in which event I believe the averments made to be true and correct.

 AUTONUMLGL  
I have read the affidavits of LEONARD FRANK McCARTHY, WILLIAM JOHN DOWNER, ANTON LEONARD JOHN STEYNBERG, VUSUMZI PATRICK PIKOLI, PENUEL MPAPA MADUNA and BULELANI THANDABANTU NGCUKA and wish to reply thereto as hereinafter set forth.

 AUTONUMLGL  
Whilst there are a welter of factual issues that arise following upon the affidavits filed by the State and Accused Nos. 2 and 3, it is pertinent firstly to point out the context in which they arise:

3.1

the application by the State for an adjournment of the trial;
  

3.2
an application by accused nos. 2 and 3 for a permanent stay of the prosecution against them;


3.3
if an adjournment is granted, the terms on which such order ought to be made.

 AUTONUMLGL  
The granting of a stay of the prosecution will render the application for the adjournment academic.  The State deals extensively with aspects of its unreadiness to proceed with the trial but relegates the importance of and downplays the issues relating to the stay of the prosecution.    

 AUTONUMLGL  
The application by accused no. 3 for a stay is premised upon the agreement concluded with the State whereby it withdrew the charges.  The State does not dispute the following matters in relation thereto:

5.1
the State concluded an agreement on the terms contained in annexure “LM 31”;

5.2
in terms of the agreement the State required an affidavit from Thetard confirming that he was the author of the letter; 

5.3
in exchange for the affidavit the National Prosecuting Authority agreed to retract the subpoena and two warrants of arrest  issued against him, and to withdraw the prosecution against accused no. 3;

5.4
the affidavit was provided to the State; 

5.5
the State accepted the affidavit as sufficient compliance with the agreement;

5.6
the State complied by withdrawing the charges against accused no. 3 and by withdrawing the warrants of arrest (I mention that it later transpired that there was no subpoena issued against Thetard).

 AUTONUMLGL  
The State considers that the affidavit amounted to an acknowledgement that an arrangement was concluded to pay accused no. 1 a bribe or as it is described by Ngcuka, that he acknowledged “the authenticity of the disputed document”.  But that is not what was sought in terms of the agreement.

 AUTONUMLGL  
The State’s conduct in preferring the present charges and prosecuting accused no. 3 notwithstanding the agreement that was concluded and effect being given to its terms, amounts to an infringement of accused no. 3’s right to a trial that is substantively fair.  The prosecution amounts to an abuse of the court’s process.  For reasons elaborated later herein accused no. 2’s right to a fair trial has also been infringed.

 AUTONUMLGL  
The effect of the agreement was to require the disclosure of evidence from an accused person that has the potential to prejudice it in any future trial and in the case of accused no. 2, a potential accused, and one that the State was intent upon prosecuting according to McCarthy. Thethard was the company’s responsible officer of each of accused nos. 2 and 3.  The affidavit that was sought and provided therefore compromised the accused person’s rights to silence, not to incriminate itself and to receive a fair trial.  What the State ignores is that it was not entitled to the disclosures it obtained, and that such disclosures were made in exchange for the State’s promise to withdraw the charges.  The withdrawal of the charges in these circumstances was irreconcilable with any residual but undisclosed intention to charge accused nos. 2 and 3 subsequently.   A compromise of the nature that was concluded could not co-exist with such a residual reservation, without an express agreement to that effect.  If the State wished to reserve to itself the right to re-prosecute accused no. 3 and to prosecute accused no. 2, then it should have said so and disclosed its intention when requesting the affidavit.  It did not do so, but instead by its silence misled the representatives of the accused to believe that the State would not prosecute accused no. 3 or any of the companies in the group on the said charges.   Naturally if it was disclosed that the State entertained the intention to also prosecute accused no. 2, the legal representatives would have requested a broader undertaking, one covering the interests of accused no. 2 as well in exchange for providing the affidavit.

 AUTONUMLGL  
9.1.
The affidavits filed on behalf of the State contain some averments which apart from providing a narrative are designed to provoke a response to factual issues likely to be tendered as evidence during the criminal trial.

9.2.
I am advised that no useful purpose would be served to challenge the incorrect averments contained where they appear to be for narrative purposes only. 

9.3.
Insofar as the State attempts to provoke the accused to respond to evidence which ought to have been dealt with in the indictment, summary of substantial facts and in the trial, the bait is not taken.

9.4.
To the extent that some averments constitute an invitation to argument these will be addressed at the hearing.

9.5.
To avoid prolixity I choose not to repeat the contentions raised in the main and supplementary affidavits.

9.6.
My failure to deal pertinently with each of the averments in the affidavits filed on behalf of the state ought not to be construed as an acceptance or an admission thereof. 

AD THE AFFIDAVIT OF McCARTHY

 AUTONUMLGL  
AD PARAGRAPH 7

I deny that the NPA and the DSO have conducted themselves “to maintain the highest standards of integrity, professionalism, skill, impartiality, fairness and diligence” and that it displayed “the highest tradition of the administration of justice in this country” in the way the prosecution against accused nos. 2 and 3 was handled. My reasons for saying so have been stated in my previous affidavits, and are elaborated upon further, later herein.  Indeed it is the failure to adhere to these standards that has led to the application for a stay.  

 AUTONUMLGL  
AD PARAGRAPH 8

McCarthy’s endeavours to attribute what he terms “insults and slurs” to the defence as opposed to the deponents to the affidavits filed on behalf of the accused are symptomatic of the general attitude of those who deposed to affidavits on behalf of the State more particularly, as will be illustrated when I deal with their endeavours to drive a wedge between the legal representative of the accused and his clients. 

 AUTONUMLGL  
AD PARAGRAPH 9

When the State seeks to subvert its own promises, act contrary to its own agreements, fails to make proper disclosures when seeking disclosures from an accused person that has the potential to prejudice it in any future trial, and acts in a manner that is substantively unfair it hardly behoves its representatives to suggest that it’s “decisions to prosecute (accused nos. 2 and 3) have been taken with scrupulous care, in good faith and on solid grounds.” 

 AUTONUMLGL  
AD PARAGRAPHS 10 & 135

McCarthy is incorrect. The second and third Accused do not seek a judicial review of the decision to prosecute. They seek a permanent stay of the prosecution on the basis that the State is acting in breach of its solemn undertaking expressed in an agreement to withdraw the charges against Accused No. 3. Although accused no. 2 was at that time not indicted, the effect of the agreement was to require incriminating disclosures from its erstwhile director, Thetard, that would affect it as well, and such disclosures having been made without being aware of the State’s intention to prosecute it, has compromised its position to the extent that it can no longer have a fair trial. Furthermore it has violated the rights of accused nos. 2 and 3 to a fair trial. The remedy for a  breach (by the State) of the undertaking in terms of which accused no. 3 compromised its position, with the result that it infringed the latter’s right to a fair trial, and has caused both the accused to face a substantively unfair trial, is a permanent stay of the prosecution against them. This aspect will be fully dealt with in the heads of argument to be filed on behalf of the second and third Accused and in argument before this Honourable Court.

 AUTONUMLGL  
AD PARAGRAPH 11

I deny the contentions herein. Two forums have indicated that certain matters fall peculiarly to be decided by the trial court. Both their Lordships PC Combrinck J and Levinsohn DJP in dealing with the MLA application and the application to compel further particulars, respectively, have indicated as much. This matter is of the same ilk and according to the learned Judges ought to be decided by this honourable Court. Indeed the State contended in the application for further particulars for such a finding hence any attempt to have brought these applications any earlier would probably have elicited a similar response. It is, in any event, not for an accused person to “bring on his trial”.

 AUTONUMLGL  
AD PARAGRAPH 12

I deny that the accused “bicker every step of the way”. Accused Nos. 2 and 3 took every step to ensure that, once indicted, they were brought expeditiously before this court.  What the State considers co-operation is in reality submission to an unfair trial.  Accused nos. 2 and 3 are under no obligation to “co-operate” in a process that will infringe their constitutional rights.

 AUTONUMLGL  
AD PARAGRAPHS 20 AND 21

16.1.
The allegations herein contain hearsay and are matters which will be dealt with at the trial.

16.2.
Particularly disconcerting is the blatant disregard for and breach of the provisions of section 28(8)(b) of the NPA Act which protects from disclosure any evidence regarding any questions and answers given at an enquiry in terms of section 28 of the Act, and all the more  to the court hearing the criminal trial. I would have expected the Deputy National Director of Public Prosecutions to have been alive to this duty and zealously avoided such a situation.

 AUTONUMLGL  
AD PARAGRAPH 61

17.1
I refer to what is stated in Driman’s affidavit filed herewith.  It is pertinent that McCarthy does not include in his detailed narrative or elsewhere in his affidavit a number of material matters that the State must be aware of and that are relevant and pertinent to the issues in this matter.  

17.2
Firstly, letters were written by Driman before the meeting at Maduna’s home on 5 April 2004, and letters were written by him to Maduna and Ngucka respectively the day after that meeting.  These letters are annexed to Driman’s affidavit as annexures. 

17.3
Secondly, in the letters annexures “RFD 3” and “RFD 4”, Driman records that Accused no. 3 required that an agreement bring finality to the matter.  He stated the following:  

“We would accordingly enquire in addition, if the witness gave evidence, what certainty our client may be afforded regarding the finality of the request and its need to give evidence, and what safeguards may be afforded to ensure a finite end to the matter.”  (my underlining)

17.4
This request was made against the harm that had been occasioned to the reputation of the Thales Group by the prosecution of accused no. 3, and to require that any agreement cater for this to preclude any further damage to the reputation and integrity of the Group.  He stated the following: 

“Besides, should our client agree to give such requested evidence, our client will require certain safeguards to ensure no possible further consequences to its international reputation and integrity.”

17.5
In addition the severe consequences to accused no. 3 both legally and otherwise, in providing evidence, was a matter of concern, and it could not be a party thereto.  He stated the following:

“We point out that if the evidence which it is suggested may be required is asked for, one possible answer (without prejudging what it may be) may have severe consequences other than legal consequences, which our client has had to inform you previously it could not entertain being a party to.”

17.6
Thirdly, McCarthy does not state in his narrative that he accepts that the purpose of the meeting was to reach an agreement for the withdrawal of the prosecution and the withdrawal of the warrants of arrest against Thetard.  Maduna accepts that this was the purpose of the meeting.  

17.7
The inherent danger of the narrative by McCarthy is his tendency to imbue his personally skewed perspective on his recital of the facts and colour the same.  He for example creates the impression that Driman himself spoke with Maduna to set up the meeting, when this was arranged by Sooklal.        

17.8
A further example of his editorial comment is that Driman stated that accused no. 3 “was now ready to co-operate”.  As will appear from the letters written by Driman, annexures “RFD 1” and “RFD 2”, that are annexed to his affidavit, he said no such thing.

17.9
The above matters lend a completely different complexion to the negotiations to reach an agreement to resolve the prosecution of accused no. 3.  A residual intention to re-prosecute accused no. 3 should have been disclosed by the State’s representatives more so where the accused advises that it seeks an agreement that finally disposes of the matter, and if the State disagreed thereto it should have stated so expressly.   It is quite plain that in the absence of any such disclosure the accused’s representatives would be and were misled into believing that the agreement did bring an end to the prosecution.  There was a duty on the State’s representatives to speak and it cannot subsequently rely on its residual intention to re-prosecute accused no. 3. 

 AUTONUMLGL  
AD PARAGRAPH 62

18.1.
In this paragraph McCarthy endeavours to extend the terms of the agreement reached with Ngcuka and recorded in a letter by him to include such terms as are set out in the final sentence in this paragraph.

18.2.
It should be noted that in the proceedings in this court under case no. 6262/04, McCarthy in paragraph 13(f) of the affidavit he filed on behalf of the Respondents stated:-

“I admit that in his privileged letter of 19 April 2004, to which I was privy, the First Respondent undertook, inter alia, to withdraw the prosecution against the Applicant if Thetard executed an affidavit to the effect that he was the author of the document which has become known as the encrypted fax. The date upon which such charges would be withdrawn was not referred to, but it was the understanding from the outset that the withdrawal would take place on the date of the next appearance”.



This affidavit was attested to on 19 August 2004.

18.3.
The private but unexpressed thoughts of McCarthy cannot be relevant to the interpretation of the agreement that was concluded.  If McCarthy intends to convey that this was part of the agreement and understood by both sides one would have expected him to have said so in unequivocal terms on 19 August 2004 and at least in this affidavit rather than articulating it as an “idea”.

18.4.
The difficulties about McCarthy’s unexpressed thoughts as expressed in the last sentence in this paragraph are the following:-

18.4.1
The withdrawal of the prosecution against Accused No. 11 (accused no. 3 herein) was not subject to Thetard’s co-operation and testimony for the State in the criminal trial;

18.4.2
Matters for future discussion and negotiation could not give rise to any agreement;

18.4.3
On 4 May 2004, however, before any attempt at consulting with Thetard, Ngcuka recorded his undertaking to withdraw the charges as a quid pro quo for the affidavit of Thetard acknowledging authorship and nothing else.

18.4.4
In spite of the alleged recalcitrance, obstinance and alleged mendacity of Thetard which, on the State’s version manifested in May 2004, the State still withdrew the charges against Accused No. 11.

18.4.5
Ngcuka understood that there was proper compliance by Thales hence the charges were withdrawn, whilst an indemnity for Thetard was a matter for further discussion, agreement and him giving satisfactory evidence, but McCarthy attempts to engraft the indemnity into the agreement without justification. 

18.5.
Furthermore, according to the affidavit of Driman none of the unexpressed thoughts referred to in the last sentence of this paragraph were discussed or suggested by Ngcuka or required for purposes of the withdrawal. 

18.6
Evidently McCarthy quite erroneously assumes that because the agreement to withdraw the prosecution was not an indemnity, the State could re-prosecute accused no. 3.  This is incorrect as has been explained above and more especially where the accused has acted to its potential prejudice without being informed of the State’s intention to later re-prosecute, by making disclosures that it was not obliged to make. The State’s attempt to seek to find support for an entitlement to re-prosecute in the later negotiations to obtain an indemnity is misplaced, as those negotiations initially related to employees in the group and only after the State manifested an intention to possibly prosecute accused no. 3, was it included in the negotiations to obtain the indemnity.  The withdrawal of the charges was equivalent to an abandonment of the prosecution, and could not be resurrected in the form of a fresh prosecution.

 AUTONUMLGL  
AD PARAGRAPH 63

Thetard’s affidavit was handed personally to McCarthy on 26 April 2004 in Pretoria. This is confirmed by an acknowledgement by McCarthy on a copy of that affidavit at page 244 of the founding papers. 

 AUTONUMLGL  
AD PARAGRAPH 64

20.1.
It is plain that the request that Thetard agree to questioning and testifying, was a later development that arose after the agreement was concluded on 19 April 2004 and after the required affidavit was supplied.  Later developments of this nature did not have the effect of altering the 19 April 2004 agreement. Whilst it is the contention of Accused Nos. 2 and 3 that Thetard even agreed to these matters, albeit that he would only testify in France, any complaint that there was a lack of co-operation as regards these endeavours cannot absolve the State from abiding by the 19 April 2004 agreement.   

20.2.
It was only on 10 May 2004 that the legal representatives of Thales International, its subsidiaries including Accused No. 3 and the officials thereof, were able to ascertain what evidence Thetard would provide and his willingness to submit to an interview and to testify on the terms contained in his affidavit.

20.3.
At this stage the legal representatives requested copies of such documents which the State intended to rely upon in support of the allegations in the indictment which implicated Accused No. 3 it was for the purpose of consulting to ascertain whether their clients could possibly provide any relevant evidence.  Copies were provided to the legal representatives on 6 May 2004. There was no commitment that Thetard would submit to questioning and be prepared to testify.

20.4.
At that stage the legal representatives were in no position to give any indication one way or the other about the evidence which their clients might be able to provide nor would they be in a position to know as a matter of fact whether Thetard would submit to questioning by the prosecuting advocates. I refer to the affidavit of Sooklal in this regard.

 AUTONUMLGL  
AD PARAGRAPH 66

21.1.
Subsequent to the request for documents and pursuant to their endeavours to secure an indemnity from prosecution for the officials of Thales International the legal representatives met with Thetard in Paris. It was explained to him that although the initial affidavit complied with the request by the State to obtain the withdrawal of the prosecution against accused no. 3, the State sought additional information in exchange for the granting of any indemnity to any company official in the Thales Group. Furthermore he was advised that the initial affidavit required further elaboration to avoid an interpretation that he was prepared only to admit authorship of the “encrypted fax” because he was unable to provide an account of the circumstances in which it was executed.

21.2.
He was provided, during the consultation, with various documents, including the indictment, to facilitate his understanding of the context of the “encrypted fax” in the State case. Neither the documents nor the indictment were available to him previously – more particularly when he executed the first affidavit. 

21.3.
Thetard expressed his dismay at the inferences sought to be drawn by the State in the indictment and objected to the impression created therein that the “encrypted fax” contained evidence of a bribe.

21.4.
He proceeded to provide instructions and subsequent thereto wrote down the affidavit. His instructions were consistent with the affidavit executed on that day. 

21.5
The NPA considers that the only truthful version relating to the “encrypted fax” is what they have been told by Delique.  Once the NPA formed this fixed opinion they refused to entertain any version out of kilter therewith.  The NPA is required by the Constitution to act in an objective and independent manner, and the adherence to its own fixed view resulted in a jaundiced view of anything contrary thereto.  This precluded it from acting independently and impartially in the discharge of its functions.  The result is that it lost its objectivity and insisted therefore that the only affidavit from Thetard that will be credible and acceptable was one that supported its own case.  Yet however much the NPA may believe Delique’s version it cannot insist that the truth is what she says and insist that a witness give that version.  Surely it is for a court to decide who is telling the truth.          

21.6
It bears mentioning in this context and wherever McCarthy repeats this, that the findings in the Shaik trial are irrelevant to this case and cannot be relied upon in any manner to support the State’s contentions.

 AUTONUMLGL  
AD PARAGRAPH 67

22.1.
According to the affidavits of Driman and Sooklal, on the occasions that Naidu SC had consulted with Thetard prior to the meeting described herein, the consultation conducted on the first occasion  was in the presence of Driman and on both occasions in the presence of Sooklal. It furthermore appears that during these consultations Thetard said nothing that was inconsistent with the contents of each of the affidavits executed following thereupon. At no stage did it appear that Thetard was close to some kind of breakdown to reveal any more than what he had disclosed. If anything, according to Sooklal he remained steadfast in his denial that Shaik had ever requested from him the payment of a bribe to Zuma by Thomson-CSF and that there was any meeting or discussion with Shaik or Zuma where the payment of a bribe was mentioned. It is therefore impossible that Naidu SC would have had any instructions from Thetard of the nature suggested by McCarthy or that he would have said what McCarthy alleges.

22.2.
On McCarthy’s own version, Naidu SC had no way of anticipating that he (McCarthy) would not there and then open the envelope, read the affidavit, notice the disparity between the contents of the affidavit and what was allegedly conveyed to him by Naidu SC and then question Naidu’s bona fides and integrity. Therefore McCarthy’s version is a contrived effort to cast aspersions on Naidu SC and, as such, constitutes a deliberate and malicious attempt to try and create a conflict between Naidu SC and those that he represented and still represents. In addition it is so inherently inconsistent and vague that it is impossible to answer thereto.

22.3.
I have discussed the allegations with Naidu SC and he has assured me that he did not say anything to McCarthy during this meeting apropos Thetard that coincides with what is suggested by Mccarthy, or which was inconsistent with the instructions received from Thetard with whom he had always consulted in the presence of one or more of his instructing attorneys, Driman and Sooklal, and at which consultations Thetard never manifested any crises of conscience to admit that a meeting took place to conclude an agreement to bribe accused no. 1 as is contended for by the State.

22.4.
Application will be made at the hearing of this matter for the penultimate and final sentences of this paragraph to be struck from the affidavit on the basis that they are scandalous, vexatious and irrelevant.  McCarthy cannot have it both ways, to respect the confidence and to make innuendos that betray the confidence. He does not allege that he refused to entertain a discussion with Naidu SC without prejudice, hence he accepted that the alleged discussion was to be kept confidential.  To have even mentioned it betrays that confidence.  These allegations are therefore irrelevant, embarrassing and vexatious.  
 AUTONUMLGL  
AD PARAGRAPH 68

23.1.
It is noteworthy that at no stage prior to 4 May 2006 (when annexure “PM 4” was disclosed) was it ever brought to the attention of any of the legal representatives of Thales International and its subsidiaries that the second affidavit of Thetard constituted a repudiation. 

23.2.
Furthermore McCarthy, in spite of his alleged “shock” by the contents of the affidavit, never complained to Naidu SC about his conduct. I am informed by Naidu SC that since around the beginning of 2003 he had been involved in plea bargain negotiations with McCarthy and Ngcuka until the latter’s resignation in September 2004 and thereafter with McCarthy until towards the end of 2004 in relation to another criminal case involving fraud running into several millions of rands. At no stage after May 2004 did Ngcuka or McCarthy ever confront Naidu SC about the alleged misconduct mentioned in the previous paragraph hereof nor was his bona fides or integrity questioned during the plea bargain negotiations.

 AUTONUMLGL  
AD PARAGRAPH 72

24.1.
It is correct that Naidu SC approached the prosecutors with an offer to procure an indemnity for accused no. 3, but this only occurred after the State had manifested an intention to possibly prosecute accused no. 3 again.  It appears that Steynberg has misconstrued the earlier discussions with Naidu SC which pertained to an indemnity for the employees in the Thales Group.  Steynberg may have misconstrued those discussions by assuming that it also included accused no. 3.  This is borne out by certain undisputed facts in this matter.

24.2
In paragraph 62 of Ngucka’s affidavit he discusses what transpired when the first affidavit of Thetard was provided, and states :  

“When the statement was provided, there was also some further discussion about a possible indemnity from prosecution for various officials of Thales/Thint.”

24.3
Ngucka therefore refers to a request for an indemnity for the company officials and not for accused no. 3.  The discussions in regard to this request continued over a period of time thereafter.  The main reason for this was that the NPA through Interpol had placed the names of the officials on its list and they were exposed to the risk of arrest and this interfered with their ability to travel.  Of course this did not apply to accused no. 3 so there would have been no reason to refer to it in that context.  Furthermore the directors at Thales and I believed, until the State manifested an intention to possibly also prosecute accused no. 3, that the case against accused no. 3 was closed so that the need for an indemnity could not arise.

24.4
On 1 July 2004 Diplall wrote expressing concern about the conduct of the State which indicated that it entertained an intention to possibly prosecute accused no. 3 despite its undertaking that the charges would be withdrawn.  I refer to the following that is recorded in annexure “LM 42”:

“Also of concern to our clients is the undertaking on the second page of your letter that the record of the proposed interview will not be used against MR THETARD or any of our other clients if he co-operates.  Implicit in this undertaking is an indication that you are still conducting investigations against our clients, despite your undertaking and assurance that the charges will be withdrawn against Accused No. 11 on the date of the commencement of the trial in the matter of the State v S Shaik.”

24.5
In reply to this part of the above letter Steynberg says two things in his letter which is annexure “LM 44”, firstly that the undertaking is not an immunity from prosecution, and secondly that in the discussions with Naidu SC immunity from prosecution was sought “for Mr Thetard and other senior employees of the Thales group”.  On the second aspect he is quite correct, up to that point in time the immunity was sought for the company officials and not accused no. 3.  

24.6
The confusion may have arisen in this regard from the application in case no. 6262/04.  In the answering affidavit McCarthy incorrectly subsumes the later approaches that were made for the immunity for accused no. 3 after the indication in annexure “LM 40” that also appeared to cover accused no. 3 as a party that may be prosecuted, with the earlier discussions that took place prior thereto for an indemnity for the company officials and not accused no. 3.

24.7
The above clearly indicates that accused no. 3 at all times understood that it would not be prosecuted again.  The letter “annexure LM 42” is written after the alleged discussion with the prosecutors which is alleged to have occurred around 1 June 2004.  If there had been any such approach for an indemnity for accused no. 3 prior thereto umbrage would not have been taken in this letter to the investigation and a possible prosecution of accused no. 3.

 AUTONUMLGL  
AD PARAGRAPH 77

25.1.
What Steynberg suggested in his letter was akin to proceedings in terms of section 28 of the NPA Act in the South African Embassy in France. There was, however, at the time a letter of request in place, as referred to by Diplall. This letter of request had not been executed by the magistrate in Paris to whom the request had been directed and who would have executed the request in such a way that the responses to the questions would have been recorded under oath.

25.2.
Thetard did not refuse to meet with Downer SC and Steynberg, but it was noted that the meeting could only take place in terms of the offer made by Thetard in the second affidavit, ie, an interview.

25.3.
The advice received by Diplall from the French attorneys acting for Thales was that the process proposed by Steynberg for recording Thetard’s evidence in the South African Embassy in Paris constituted a possible violation of French law in the light of the existence of the letter of request.  

25.4.
In the light of the above it is difficult to understand the State’s contention that the negotiations were being conducted in bad faith when it is clear from Diplall’s letter that the invitation extended by Thetard in his second affidavit to consult in terms of section 28 of the NPA Act in the South African Embassy (as opposed to taking sworn statements that was then possibly contrary to French law for the above reasons) with Ngcuka and McCarthy was repeated. If the State was sincere about testing the bona fides of Accused No. 3 and Thetard then it is impossible to understand why McCarthy and Ngcuka did not accept the invitation to interview Thetard.

25.5.
I agree that there was an agreement that the NPA was obliged to comply with.

25.6
I deny however that the State withdrew the charges out of considerations of convenience.  Had convenience truly been a motivation then the fraud charge against Shaik and certain of the companies in the Nkobi Group which was the cause for concern about a possible misjoinder, could have been withdrawn and that charge tried separately.  This would after all have been consistent with the NPA’s often repeated policy in McCarthy’s and Pikoli’s affidavit that co-conspirators should be tried together.  It would also have made economic and logistical sense to proceed in that way, having regard to the costs associated with a second trial that would be avoided, and the resources that had to be committed.  Wherever there is reference to these matters in the affidavit of McCarthy I repeat what I have stated in this sub-paragraph as my response thereto.

 AUTONUMLGL  
AD PARAGRAPH 88.7

26.1.
I was on the list of state witnesses attached to the Shaik indictment.

26.2.
During my testimony in the Shaik trial the State did not inform the court, as it was obliged to, that I may be required to answer questions that are possibly incriminating and may incriminate me in a subsequent trial as the representative of accused nos. 2 and 3. Had I been informed thereof I would have sought protection in terms of Section 203 of the Criminal Procedure Act.

26.3.
It bears mentioning that my evidence in the Shaik trial was referred to and relied upon to obtain the search warrants against accused nos. 2 and 3 and me.

 AUTONUMLGL  
AD PARAGRAPH 118

27.1
I have dealt with most of the contentions raised and referred to in this paragraph already and do not propose repeating what I have stated.  I will only deal with the allegations not dealt with earlier in this affidavit.

27.2
Whether the State chose to use Thetard’s affidavit in Shaik’s trial cannot affect the State’s obligation to honour its obligations in terms of the agreement.

27.3
The alleged repudiation that is referred to also cannot absolve the State from complying with its obligations.  The repudiation relied upon occurred prior to 11 October 2004, and the State elected to remain bound by the agreement.  Having made that election it remains bound by the agreement and cannot now assert the alleged repudiation to refuse to be bound by the agreement. 

 AUTONUMLGL  
AD PARAGRAPH 126

The State takes it upon itself to revise the indictment in the light of the report. It says nothing about the application for an amendment or revision which it bound itself to in Steynberg’s letter annexed as “JDP3” to Du Plooy’s affidavit.

 AUTONUMLGL  
AD PARAGRAPH 138

29.1.
For the reasons dealt with more fully above I dispute the State’s interpretation of the agreement as set out in paragraph 138.1.

29.2.
Whilst it is correct that Thomson Holdings had not been indicted, for the reasons dealt with above, I respectfully submit that accused no. 2 is also entitled to a stay. It was stated in the letter addressed by Driman, and no objection was raised by Ngcuka thereto, that the agreement should ensure that there are no possible further consequences to the international reputation and integrity of the companies in the Thales Group. It is implicit from this, in the absence of any disagreement by Ngcuka, that accused no. 2 would not be prosecuted, as that would cause the very harm that was sought to be avoided by the agreement.

29.3. 
The impression was created by virtue of the discussions and the remarks made by Maduna at his home endorsed by Ngcuka, the letters addressed by Driman that did not evoke any reply disagreeing to the requirement that the basis for further discussion must be to bring about finality and subsequently reinforced by Ngcuka’s actions that the prosecution against accused no. 3 was abandoned.  The contentions made in paragraph 138.3 misconstrue what occurred and are therefore incorrect.

29.4.
The second affidavit could not have “destroyed whatever value the first affidavit may have had” as it confirmed Thetard’s admission of authorship of the encrypted fax. If anything, the second affidavit reinforced the contents of the first affidavit.

29.5.
An admission of authorship was all that the State wanted as quid pro quo for the withdrawal of the charges.

 AUTONUMLGL  
AD PARAGRAPH 140

30.1
McCarthy alludes to the strength of the State’s case against accused no. 3 as militating against an intention to abandon the prosecution. 

30.2
The settlement discussions however have to be seen in its correct chronologically perspective.  It followed after Ngcuka had announced in August 2003 that he did not believe that the State had a case that would succeed against accused no. 1.

30.3
The likely weakness in its case against accused no. 1 that Ngcuka was referring to was that it had no evidence that would be admissible as against him to prove the correctness of the State’s assertions that a meeting did take place at which a bribery agreement was concluded.  This was the construction it placed on the encrypted fax.  

30.4
The motive to conclude the agreement must be adjudged not so much by its case as against accused no. 3, but its desire to uncover evidence that would be admissible as against Zuma.

30.5
In paragraph 54 of McCarthy’s affidavit he records that in response to a question at the press conference:


“…. Ngcuka said that the decision not to prosecute Zuma would be reviewed should any further evidence come to light.”

30.6
The version of McCarthy that Thetard’s second affidavit undermined the State’s case against Shaik, cannot therefore be correct.  This is evident with the benefit of knowing what happened in the trial.  The State succeeded in having the encrypted fax admitted in evidence and in persuading the Court to have regard to its contents. 


30.7
McCarthy does not exclude the pursuit of the evidence of Thetard as part of its continuing investigation against accused no. 1 and that obtaining such evidence would be something for which it was worth abandoning the prosecution against accused no. 3. 

 AUTONUMLGL  
AD PARAGRAPH 141

31.1.
It is not true that Thetard fled the country leaving only junior staff to represent it.

31.2.
In Ferreira’s affidavit in support of an application for Mutual Legal Assistance to the Republic of Mauritius, annexure “PM15”, she states that Thetard relocated to Mauritius in the second quarter of 2000.

31.3.
Thetard resigned as a director of accused no. 2 on 30 January 2002.  Thereafter Christian Louis Pelser was appointed the company’s public officer. I was appointed the managing director of accused no. 2 on 10 October 2002.  The indictment was served in the Shaik matter during February 2004.  At the time I had the authority to represent Accused No. 2 in terms of Section 332 of the Criminal Procedure Act.

31.4.
Thetard returned to make himself available during the investigations for an enquiry in terms of Section 28 of the NPA Act which was conducted on 13 June 2001 in Pretoria.

31.5
It is pertinent however that the State did not disclose that it also intended to charge accused no. 2 at the time when the agreement was concluded and this deprived the legal representatives of the opportunity of also obtaining an adequate undertaking to secure its position.  Had this been known such a request would most definitely have been made.

31.6
The suggestion that it was not possible to charge accused no. 2 is simply untrue.  The explanation that accused no. 2 could not be charged because the employee that was then available to represent the company had nothing to with the alleged crimes, does not accord with section 332 of the Criminal Procedure Act, which does not contain any such requirement.  If the NPA was however more interested in bringing the guilty director to book rather than a representative unconnected with the alleged crimes, then the present prosecution is difficult to reconcile with that objective.  It is not alleged that I was connected with the alleged crimes, and I represent accused nos. 2 and 3 in the prosecution, yet the State persists in the prosecution.  These anomalies are difficult to reconcile with the explanations tendered by McCarthy.      

 AUTONUMLGL  
AD PARAGRAPH 142

Many of the issues listed herein form the subject matter of the appeal likely to be heard by the Supreme Court of Appeal at the end of September this year.  In any event the findings of the court in the Shaik matter are irrelevant to this case and cannot be relied upon by the State.

 AUTONUMLGL  
AD PARAGRAPH 144

33.1.
According to the State, the office of the NDPP including its deputy McCarthy, was fully acquainted with the implications arising out of the agreement concluded with Accused No. 3 in April 2004 and the alleged repudiation thereof.

33.2.
Already on 18 February 2005, two days after the closure of the State’s case in the Shaik trial, McCarthy had allegedly given instructions for the re-issue of the warrant of arrest for Thetard amongst the grounds for such being the alleged repudiation.

33.3.
It makes little sense why it required some six months for Pikoli to be briefed on the agreement and to consider its implications for his decision to prosecute. I reject the reasons given by him for the delay.

 AUTONUMLGL  
AD PARAGRAPHS 145 AND 146

The withdrawal of the prosecution requested by accused no. 3 and agreed to by the State did not include any entitlement to re-prosecute accused no. 3. The State abandoned the prosecution, and now seeks to rely thereon to argue somewhat cynically that accused no. 3 cannot complain if it is prosecuted again. One may just as well have asked why didn’t the State simply proceed with the prosecution instead of abandoning it. The averments herein have been dealt with in the main affidavit and will be addressed in argument at the hearing.

 AUTONUMLGL  
AD PARAGRAPH 278

In the light of the court ruling concerning the filing of affidavits this is a non-issue.

 AUTONUMLGL  
AD PARAGRAPH 279

I have been advised that the matters raised here are matters of procedure involving the exercise of a judicial discretion. Submissions concerning these sub-paragraphs will be addressed at the hearing.

 AUTONUMLGL  
AD PARAGRAPH 283

The attitude expressed herein is symbolic of the general tendency of the State to blame everyone else but itself.

 AUTONUMLGL  
AD PARAGRAPH 290

McCarthy refuses to acknowledge what is common knowledge that a search is a particularly invasive procedure that carries with it the sting of wrongdoing on the part of the person that is searched and results in adverse consequences that are exploited by competitors competing in the same industry at an international level.

 AUTONUMLGL  
AD PARAGRAPH 294

I refer to the affidavit of Driman as regards these allegations. I intend also filing an affidavit from Perrier in due course as regards these allegations.

 AUTONUMLGL  
AD PARAGRAPH 295

40.1.
McCarthy clearly misunderstands the import of the averments in these paragraphs. 

40.2.
It is clear from the contents of paragraph 29 that Driman requested an opportunity to first have sight of the encrypted fax and after advising his clients would later revert on the proposal made by Ngcuka. This suggests quite clearly that no agreement is alleged to have been concluded at that stage, as is recognised my McCarthy in paragraph 296.

40.3.
My admission in the answering affidavit referred to is therefore consistent with my version concerning the discussions at Maduna’s home.

 AUTONUMLGL  
AD PARAGRAPH 297

The use of the word “agreed” in this paragraph relates to the terms proposed by Ngucka that the legal representatives of the Thales Group undertook to consider and revert and must be seen in the context of paragraphs 23 to 29 of my main affidavit.

 AUTONUMLGL  
AD PARAGRAPH 301.1

The State clearly confuses an indemnity with an undertaking given by it in terms of a compromise not to prosecute accused no.3 resulting in a withdrawal of the charges. McCarthy also fails to recognise that the NPA is obliged in terms of its own duties and powers to comply with that undertaking and not seek to subvert it by contending that it is still entitled to re-prosecute accused no. 3. 

 AUTONUMLGL  
AD PARAGRAPH 301.2

I deny that I was under any misapprehension about the fact that the State was not entitled to re-prosecute Accused No. 3. I still hold this view and nothing that subsequently occurred changed my perception.

 AUTONUMLGL  
AD PARAGRAPH 301.3

The extract quoted in this paragraph is consistent with my understanding that the agreement recording Ngcuka’s undertaking constituted the end of the prosecution.

 AUTONUMLGL  
AD PARAGRAPH 301.4

I dispute these allegations.

 AUTONUMLGL  
AD PARAGRAPH 301.5

I dispute these allegations.

 AUTONUMLGL  
AD PARAGRAPH 302

I deny that there was any breach of the agreement by Accused No.3.

 AUTONUMLGL  
AD PARAGRAPH 304.2

The alleged inconsistency is disputed and will be argued at the hearing.

 AUTONUMLGL  
AD PARAGRAPH 305.1

49.1
The conduct of the State in acting contrary to an agreement compromising the constitutional rights of the accused in consideration for abandoning the prosecution, amounts to substantive unfairness that infringes an accused’s right to a fair trial.  The submissions made in this paragraph by Mc Carthy, seek to advance arguments based on procedural fairness.  This is no answer to the substantive unfairness arising from its conduct.

49.2.
I am advised that it is a fundamental principle that a suspect and an accused have a constitutional right to remain silent. The submission of an affidavit by a suspect or an accused to the prosecution has the effect of seriously compromising such right to remain silent and consequently his right to a fair trial. This is all the more so where the accused is not warned of the possibility of a future prosecution and that the affidavit may incriminate it and may be used in the trial. The breach by the State of these fundamental rights of accused nos. 2 and 3 arises inter alia by requiring the affidavit containing information that, if used in a trial of accused nos. 2 and 3, may amount to a formal admission (against them) from an accused obtained as a quid pro quo for the withdrawal of the charges.  The agreement results in the accused surrendering their right to remain silent at a time when they are not warned that the State may bring or intends to bring (which is unclear from McCarty’s affidavit) a future prosecution. 

49.3.
Whilst the exclusion of the statement in the proceedings is possible, it is not conceded by the State.  Furthermore the full prejudice that will arise from the statement involves a consideration of the advantages that the State has derived from its procurement, which would include the investigatory stage as well and is not restricted to the trial itself.  The interpretation placed on the affidavit by the State was misplaced and Thetard was compelled to attest to the second affidavit, resulting in further disclosures.  I have been advised that in a case such as this where the State prescribed the information required, substantial prejudice to Thetard and Accused Nos. 2 and 3 will result at a subsequent trial of them.  The full extent thereof will emerge as matters develop commencing with the indictment and once the trial commences. The generalizations articulated by McCarthy are inappropriate to the facts of this case.

49.4.
It will be contended at the hearing that the State’s breach of Ngcuka’s undertaking to withdraw the charges as a quid pro quo for the information recorded in the affidavit by Thetard that was supplied to him by the legal representatives of Accused No. 3, infringed Accused No. 3’s constitutional right against self-incrimination, its right to remain silent and consequently its right to a fair trial, where there was a non-disclosure of the State’s intention to re-prosecute.  In the case of accused no. 2 the State ought to have disclosed the intention to prosecute it, so that it could protect its interests before any disclosures were made. 

49.5
I respectfully submit that once the State compromises the right to prosecute, the prosecuting authority may not act contrary to its agreement, and does not have the right to reconsider its position and elect whether to abide by or revoke the agreement.

 AUTONUMLGL  
AD PARAGRAPH 306.1

The reference to the “junior member of the prosecuting team” is incorrect. Adv Steynberg was referred to as a “junior official in the National Prosecuting Authority who did not have the power or authority to overrule the Minister of Justice and the NDPP”. The reference was made in the context of the “organisation” and Ministry as a whole and was not meant as a display of disrespect to Adv Steynberg.  The actual import of paragraph 33.6 of my affidavit was that he was not party to the negotiations that resulted in the agreement and was not alive to the relevant surrounding circumstances, and appeared to be taking a superficial view of what the agreement meant.  

 AUTONUMLGL  
AD PARAGRAPH 306.2

I did not admit that the agreement did not amount to an indemnity from prosecution. I referred to the advice I had received.

 AUTONUMLGL  
AD PARAGRAPH 306.3 & 306.4

52.1.
The allegations in this paragraph are misconceived.  What Steynberg stated in his letter came after the agreement was concluded, and was not disclosed at the time the agreement was concluded.  The State’s subsequent interpretation of the agreement cannot be relevant to its proper construction. 

52.2.
Steynberg’s letter was written in response to the letter from Diplall, annexure “LM 42”, wherein Ngcuka was advised that it was contrary to the agreement to carry out further investigations against accused no. 3.  This conveyed that the effect of the agreement was that the State could not re-prosecute accused no. 3.   

52.3.
Accused no. 3 was not expressing “lingering doubts” but rather relied upon the agreement to challenge the State’s actions.  It did not have any doubts about the effect of the agreement.

52.4.
Accused no. 3 did not accept Steynberg’s interpretation, and proceeded to launch the application in case no. 6262/04.  This must be viewed against the requirement in annexures “RFD 3” and “RFD 4” to Driman’s affidavit that the agreement eliminate any further damage to the reputation and integrity of the companies in the Thales Group.

 AUTONUMLGL  
AD PARAGRAPH 306.5

It was considered important and necessary to have its lawyers to keep a watching brief throughout the Shaik trial for, inter alia, the following reasons:-

53.1.
In spite of the charges having been withdrawn Accused No. 3 and the officials of Thales International and its subsidiaries were implicated as having been complicit in the commission of the offences with which Shaik and his co-accused had been charged. The indictment in the Shaik trial is replete with references to Accused Nos. 2 and 3, Thales International, its other subsidiaries and its officials and employees. This much is not in issue. 

53.2.
Prior to the commencement of the Shaik trial summons had been issued for an amount of almost R100 million against Accused No. 3, the Minister of Defence, Armscor and others in the High Court, Pretoria, the cause of action therein being related to or arising from the arms deal. This matter is still pending, the pleadings having closed.

53.3.
Thales International and Accused No. 3 were advised that a conviction in the Shaik trial could possibly have implications relating to a claim for asset forfeiture by the State against Shaik, Accused No. 3 and ADS. 

53.4.
Documents (or copies thereof) that had been seized in Mauritius from a company in the Group in 2001 were expected to feature as evidence at the Shaik trial.   

53.5.
Officials and employees of Thales International and its subsidiaries, including Accused Nos. 2 and 3, could have featured as witnesses in the Shaik trial either by their appearance in court or by way of evidence received by commissions. In fact, Christiaan Louis Pelser, (an administrative assistant employed by Accused No. 3) provided an affidavit to the State and was interviewed as a potential State witness. I was also on the list of State witnesses.

 AUTONUMLGL  
AD PARAGRAPH 310.2

I stand by my contentions that the decision to prosecute Accused Nos. 2 and 3 was prompted by mala fides and repeat the intention expressed in paragraph 34.5 of my main affidavit that the basis for my contention will be illustrated during argument. Suffice it, however, to refer to the documents seized in Mauritius and which the State, according to the indictment, will rely upon to prove its case against Accused No. 1.  It will also derive strategic advantage during the trial in having accused nos. 2 and 3 also on trial with accused no. 1.

 AUTONUMLGL  
AD PARAGRAPH 311.1

55.1.

I deny that there was any breach of the agreement as is alleged.

55.2.
The attitude of the State to an alleged breach of the nature it suggests does however illustrate that the agreement was intended to bring the prosecution to an end.  The State contends that it would not have concluded the agreement had it known that Thetard’s version is what is recorded in his second affidavit.  The unacceptability of that affidavit would be a matter of no consequence to it if the agreement did not bring the prosecution to an end.  In that event it could simply re-prosecute and it was none the worse off.   

55.3.
It must be remembered that the State contends that it was not convenient to prosecute accused no. 3 in the same trial with Shaik.  So the withdrawal of the charges against accused no. 3 would not have occasioned any prejudice to the State either.

55.5.
The umbrage taken by the State arises from it having compromised its right to prosecute accused no. 3.

 AUTONUMLGL  
AD PARAGRAPH 311.2

56.1.
It is correct that I made no direct reference to the second affidavit. It was however referred to in annexures “PM 3” and “PM 4”. 

56.2.
It is the State that makes this document pivotal to the issue of the alleged repudiation of the agreement.

 AUTONUMLGL  
AD PARAGRAPH 311.3

I dispute the conclusion that McCarthy seeks to draw herein.

 AUTONUMLGL  
AD PARAGRAPH 311.4

I am advised that the invitation extended herein requires a debate about conclusions which, in any event, are matters ordinarily decided by a trial court before which these facts are placed. I am advised that McCarthy’s averments in this paragraph are entirely inappropriate and ought not to have been recorded in his affidavit because they are stated as facts which are as yet untested in this court. 

 AUTONUMLGL  
AD PARAGRAPH 321.3

The supposition articulated in the first sentence herein appears to ignore the fact that as at the commencement of the defence case in the Shaik trial, no-one, not even the legal representatives of Accused no. 3 were aware that the State had applied for the re-issue of the warrant of arrest for Thetard. In fact, McCarthy admits in paragraph 322 of his affidavit, that the legal representatives of Accused Nos. 2 and 3 were not informed.

 AUTONUMLGL  
AD PARAGRAPH 322

McCarthy’s response does not address the complaint that at no stage, even after the issue of the warrant, were the legal representatives informed about the re-issue of the warrant of arrest for Thetard.

 AUTONUMLGL  
AD PARAGRAPH 325.1

61.1.
This matter has everything to do with the relief sought for the permanent stay of prosecution because, as McCarthy should know, unreasonable delay is not the only basis for such a permanent stay. The substantive unfairness arising from its conduct is also a basis for a permanent stay.

61.2.
I reject the accusation that this is an example of “gratuitous mudslinging”. One could on the contrary descend to engaging in such emotional hyperbole about the conduct of McCarthy, Ngcuka and Maduna. Any attempt to create a conflict situation between Counsel and clients in a matter of these dimensions precludes the accused from engaging proper legal representation, which requires Counsel who is acquainted with the volume of material that is relevant to mount a proper defence for the accused.  This is not a case where another Counsel can simply be substituted on short notice.  It is also not conducive to the kind of co-operation the State contends for.  

 AUTONUMLGL  
AD PARAGRAPH 325.2

This matter will be addressed during argument.

 AUTONUMLGL  
AD PARAGRAPH 326 and 327

These are matters which will be dealt in argument.

 AUTONUMLGL  
AD PARAGRAPH 328.1

McCarthy does not pertinently address the complaint that by the time Accused Nos. 2 and 3 became suspects their access to records and documents pertaining to the period since October 1995, were no longer available. The other matters will be dealt with in argument.

 AUTONUMLGL  
AD PARAGRAPH 328.3

This is disputed. The inadequacy of compliance by the State to the request for documents has been dealt with comprehensively in my main affidavit and I do not propose to repeat these here.

 AUTONUMLGL  
AD PARAGRAPH 329

There is a fundamental misunderstanding concerning the nature of the preparations which the State engages in when preparing for the trial and that resorted to by the defence. Since the investigations began the State had the benefit of statements of witnesses recorded in terms of section 28 of the NPA Act, draft statements and affidavits. The witnesses would have been exposed to detailed consultations during which their statements would have been recorded. In the case of the present accused who do not even have the benefit of an indictment to rely upon as a sufficient basis to ascertain what the full details of the charges are, the issues arising therefrom, what evidence they will require to present in support of their defence and what witnesses both expert and lay, they would need to consult with to challenge the evidence presented by the State, they are in a substantially disadvantaged position. The witnesses consulted by the State would have a sufficient aide memoire whereas those witnesses who might be called by the defence will not have this advantage. The fact that the accused had legal representatives conducting watching briefs at the Shaik trial does not provide any solace because of the limited nature of the involvement of the legal representatives during the Shaik trial.

 AUTONUMLGL  
AD PARAGRAPH 331

The lack of precision is attributed to the fact that Accused Nos. 2 and 3 have not yet had the benefit of an indictment that it could regard as final. The State has refused to supply the Accused with particulars pertaining to common purpose, identities of persons who committed the acts which contributed to the common purpose and the places where and times when these acts were committed. By their refusal, the State has caused the dilemma in which the Accused presently find themselves and for which the State blames the accused (a habit they persistently display in their papers.)

 AUTONUMLGL  
AD PARAGRAPH 336

68.1.
The State, at the time of committing itself to the trial date, was obliged to consider the complexity of the matter as well as the possible inherent delays.

68.2.
It further knew, at the outset, that its case had been inadequately prepared and required further investigation. 

68.3.
All of these issues should have been factored into their decision as to when to charge the accused. It chose to charge the accused at a very early stage in a complex matter which was not fully investigated or properly prepared.

68.4.
It is not open to the State at this stage to complain that they could not finalise the investigations or adequately prepare in time for the trial date agreed to by it nor are they entitled, as of right, to an adjournment because of such factors which they ought to have considered at the time when they indicted the accused.

 AUTONUMLGL  
AD PARAGRAPH 342.2

The only obstructive attitude displayed thus far has been that of the State. Rather than complying with its obligations it has sought to frustrate the accused every step of the way in terms of proper trial preparation which conduct is illustrated by their approach in opposing the application for further particulars. McCarthy, in his affidavit, repeatedly states that the only additions/amendments to the indictment will be those relating to the period after the close of the State case in the Shaik trial. If this is so there could have been no reasonable objection to refusing to provide the majority, if not all, of the replies requested in the further particulars as such requests related to the position prior to the close of the State case in that matter.

 AUTONUMLGL  
AD PARAGRAPH 343

McCarthy fails to mention the importance ascribed by both Du Plooy and Downer SC to the role that the Shaik appeal will play in providing the “final” indictment. This aspect received some prominence during the course of the argument before his Lordship Mr Justice Levinsohn.

 AUTONUMLGL  
AD PARAGRAPH 351

The sister company of Accused Nos. 2 and 3 is controlled by a board of its own directors who are responsible and make decisions for that company.

 AUTONUMLGL  
AD PARAGRAPH 354

72.1.
The issues raised, I am advised, will be dealt with during argument at the hearing.

72.2.
The reason for instituting the application challenging the search warrants only after Accused Nos. 2 and 3 had been charged will be dealt with when I deal with the affidavit of Maduna hereunder.

 AUTONUMLGL  
AD PARAGRAPH 378

73.1.
The proposed submission in the final sentence herein is speculative and without any basis. The optimism expressed is equally without foundation.

73.2.
The other matters will be dealt with in argument.

 AUTONUMLGL  
AD PARAGRAPH 383

74.1.
The State is obliged in any prosecution to provide the accused with, inter alia, documents in its possession, particularly those it seeks to rely upon (whether or not they favour the State) in an intelligible form so as to enable the accused to properly and timeously prepare his or her defence. What the State did supply in the form of the hard drive not only fell far short of complying with its obligation but was in such a form as to compound the Accused’ difficulties and render a proper and timeous preparation for trial virtually impossible.

74.2.
It is no comfort to an accused for the State to say that you have access to relevant documents from other sources, for example, Shaik’s lawyers. One can imagine the difficulty for an accused where the State produces a document at the trial which takes the accused by surprise and responds by saying: “well, you ought to have been provided with it from ‘these other sources’”. The obvious delays created by the problems identified by the Accused are manifest and it is difficult to understand why these are not apparent to McCarthy.

74.3.
What McCarthy fails to appreciate is that the documents were garnered and collated by the investigators in this matter since 2000 (at least). Whilst the manner in which the documents were supplied may be accessible to the State it is not so for the Accused where they have not had the benefit of collating, categorising and indexing the documents to understand the cataloguing system.

74.4.
McCarthy provides no explanation why the State could not have provided the defence with documents it had had in its possession prior to the searches and seizures. Had he done so the State would not have been bogged down by the “uncertainty” he claims that it experiences in paragraph 383.2.

74.5.
The cynicism expressed by McCarthy in paragraph 383.4 is alarming. The State created the problem which it now seeks to approbate to its benefit. 

 AUTONUMLGL  
AD PARAGRAPH 389

75.1.
McCarthy fails to understand the relevance of the Accused requesting mirror images of Govender’s computer. The Accused were not looking for documents created and stored by third parties, but rather for specified privileged documents. The Accused were accordingly able to issue very specific instructions to an expert who was only required to execute those instructions.

75.2.
The Accused cannot issue similar instructions to an expert in respect of the data supplied by the State on the hard drive. No expert can be expected to first familiarise himself with the nature of the charges against the Accused and then extract documents relevant to those charges.

75.3.
McCarthy has also been misinformed about the timing relating to the request for a mirror image of Govender’s computer and the request for further particulars. The hard drive (in response to the request for further particulars) was supplied – unsolicited –completely unconnected to the request for a mirror image of Govender’s computer. 

75.4.
McCarthy’s understanding regarding the computer experts allegedly instructed by the Accused who would be in the same position as the State’s expert is incorrect. He, in any event, fails to mention that the State’s experts have been engaged in this exercise since before the commencement of the Shaik trial.

 AUTONUMLGL  
AD PARAGRAPH 391.3

McCarthy is, once again, misinformed. The CD’s provided to the defence in the Shaik trial contained 5303 files (5.6 gigabytes of data). Accused Nos. 2 and 3 were provided with a hard drive containing 254 159 files (92 gigabytes of data). There is a vast difference between the two in dealing with such amounts of data.

 AUTONUMLGL  
AD PARAGRAPH 392

77.1.
What McCarthy fails to realise is that the “Docketfiles” folder was simply used as an example of the difficulties experienced. It was never intended, and so much is clear from a proper reading of my main affidavit, that this is the only relevant folder. 

77.2.
There are a further 11 folders on the hard drive containing thousands of files – as opposed to the 26 files in the “Docketfiles” folder.

77.3.
McCarthy is, indeed, deliberately avoiding the real issue by trying to over-simplify the matter. He, himself, refers to the huge amount of documents and the complexity of the task in finalising the forensic report. This report is, after all, according to him based largely on the documents. He surely cannot suggest that the Accused have to appoint their own firm of auditors so as to be on equal terms with the State.

 AUTONUMLGL  
AD PARAGRAPH 397.3

The allegations referred to are relevant as admissible background circumstances to explain the agreement.

 AUTONUMLGL  
AD PARAGRAPH 398

79.1.
The unlawfulness of the method by which the State secured copies of the documents seized in Mauritius has a direct bearing on the fairness of the trial, particularly the extent to which reliance was placed upon these documents in the investigations against Accused Nos. 2 and 3.

79.2.
The State appears to seek comfort from the favourable findings of the trial court in the Shaik case. McCarthy should realise that the defence for Accused Nos. 2 and 3 regarding the unlawfulness of the seizure and its effect on the fairness of the trial may well be dealt with differently to the way in which it was handled by Shaik’s legal representatives. The Shaik trial court made findings on the basis of the evidence tendered and submissions made there.

AD THE AFFIDAVIT OF NGCUKA

 AUTONUMLGL  
AD PARAGRAPH 49 AND 50

I deny the contents hereof insofar as it conflicts with that set out in my supplementary affidavit and the affidavit of Guerrier.

 AUTONUMLGL  
AD PARAGRAPH 56

I deny that the affidavit from Thetard was required as a gesture of good faith. It is patently evident that Ngcuka was prepared, and confirmed as much in his letter dated 4 May 2004, to withdraw the charges against Accused No. 3 on the basis of the affidavit.

 AUTONUMLGL  
AD PARAGRAPH 57

82.1.
It is correct that agreement was not reached at that meeting. I have already explained the reference to the agreement that was concluded at Maduna’s house, earlier in this affidavit.

82.2.
Driman had requested to have sight of the encrypted fax before he would revert to Ngcuka. It follows that the agreement could not have been concluded at Maduna’s house.

82.3
In addition to the person referred to, Driman and Guerrier also attended the meeting.

 AUTONUMLGL  
AD PARAGRAPH 59

The State undertook to withdraw the charges against Accused No. 3 and not Thetard. Thetard was not an accused in the Shaik case.

 AUTONUMLGL  
AD PARAGRAPH 60

It follows as a matter of logic that a deponent to an affidavit is required to depose truthfully to same.

 AUTONUMLGL  
AD PARAGRAPH 61

85.1.
The undertaking that was sought was not in terms of section 204 of the CPA. It was an undertaking to withdraw the charges against Accused No. 3, the subpoena and the warrants. I refer to what I have stated above as regards the effect of the agreement and what I understood thereby. 

85.2.
I deny the allegation in this paragraph insofar as it is inconsistent therewith.

85.3.
There was nothing out of the ordinary in referring to the charges in the pending case, as that was factually the situation. Nothing further was intended thereby as is suggested by Ngcuka.

 AUTONUMLGL  
AD PARAGRAPH 62

Naidu SC undertook to take instructions as to the nature of the assistance that could be offered to the State so as to obtain an indemnity for the officials referred to.

 AUTONUMLGL  
AD PARAGRAPH 63

87.1.
It is correct that the “further indulgences” were unconnected to the agreement, save that in my view the State was obliged to withdraw the charges as soon as possible as it was required that the agreement alleviate any further damage to the reputation of the companies in the Thales Group.

87.2.
The initial agreement related only to the supply of an affidavit by Thetard wherein he confirmed authorship of the encrypted fax. 

 AUTONUMLGL  
AD PARAGRAPH 64

88.1.
I deny that Thetard’s second affidavit “flew in the face” of his earlier confirmation that he was the author thereof. The only requirement provided and insisted on by the State was a confirmation of authorship. The second affidavit met that requirement.

88.2.
I deny that the second affidavit could have constituted any breach of the spirit and, particularly, the letter of the agreement for the reasons set out above.

88.3.
It is somewhat quaint and definitely moot for Ngcuka to state, some two years after the event, that he would not even have considered withdrawing the charges on the basis of the second affidavit. The fact is that the State did withdraw the charges after receipt of that affidavit. If Ngcuka felt so affronted by this affidavit it defies logic that the point was not immediately taken. Surely if the NDPP was so upset thereby he would have treated it as a repudiation of the agreement and made the necessary election not to abide by its terms by cancelling it, which he did not do. On the contrary he elected to continue with the agreement and abide by its terms. 

 AUTONUMLGL  
AD PARAGRAPH 65
89.1.
The proposed course of action described herein is contrary to the State’s constitutional duty to disclose exculpatory evidence to the defence, and not to expend its resources to demonstrate Thetard’s deceitfulness. A more fruitless and wasted exercise cannot be imagined. It is as difficult to imagine that the prosecution team would have wanted to waste precious resources in the face of the pending Shaik trial to simply “prove a point”.

89.2.
It is extremely disconcerting that Ngcuka admits that he deliberately sanctioned an exercise which has no purpose other than to discredit a potential defence witness. This constitutes a classic example of the prosecution abandoning its duty and obligation to maintain a high standard of professional ethics and its constitutional obligation to surrender such evidence to the defence. There is no way that he could not have foreseen the possibility of the defence in the Shaik trial wanting to call Thetard as a witness at some stage. On his version, the State would have deliberately set out to discredit Thetard before the trial even started. I am advised that this constitutes an abuse of power which is contrary to the obligations on the prosecution.

 AUTONUMLGL  
AD PARAGRAPH 66

Ngcuka was prepared to put pen to paper and submit a memorandum to the Minister for a trip intended to achieve an irregular, improper and an unconstitutional purpose, yet he did not think it appropriate to inform the legal representatives of Shaik soon after obtaining it that it was in possession of exculpatory evidence.

 AUTONUMLGL  
AD PARAGRAPH 67 

91.1.
I repeat my contentions set out elsewhere herein that Naidu SC did not have such a discussion with Maduna.

91.2.
It is furthermore improper that Ngcuka considered it appropriate to disclose information which Maduna admits was conveyed in confidence. I have dealt with this more fully in dealing with Maduna; affidavit.

91.3.
I am further advised that it is wholly inappropriate and unprofessional to allude to conversations between professionals representing different parties in the manner that Ngcuka does. His insistence on doing so is evidence of an improper disclosure which is in breach of his previous office as the NDPP.

91.4.
I deny the allegations in the last sentence.

AD THE AFFIDAVIT OF MADUNA 
 AUTONUMLGL  
AD PARAGRAPH 25 

92.1.
I dispute that Maduna and/or Ngcuka had at any stage been approached by an intermediary acting on behalf of Thales International.

92.2.
I have been informed by Perrier, the CEO and Chairman of Thales International that an approach was made by one Tony Georgiades (”Georgiades”) who is the former husband of the wife of the former President, Mr F W De Klerk.  

92.3.

I have been informed by Perrier that :

92.3.1
Prior to the meeting described by Advocate Guerrier in her affidavit accompanying my supplementary affidavit, Perrier was contacted by Georgiades with the request that they meet in the Bristol Hotel in Paris. At the meeting Georgiades introduced himself as a good friend of Maduna and Ngcuka and wanted to know whether Perrier was prepared to meet with Ngcuka in connection with the investigations that were being conducted in South Africa.

92.3.2
When Perrier expressed misgivings about Georgiades’ claim concerning his friendship with Ngcuka and Maduna, he called Ngcuka on his mobile phone and passed it to Perrier to talk.

92.3.3
Ngcuka confirmed his friendship with Georgiades and stated that all that he i.e. Ngcuka was requesting the meeting for, was to ask some questions concerning the relationship between Shaik and Thales International. He stated that, in his view, Thales was not implicated in the case and consequently had nothing to hide. Perrier accepted the invitation to meet with Ngcuka.

92.3.4
The meeting with Ngcuka was held subsequently in the Bristol Hotel. Ngcuka was not alone. Perrier was accompanied by Laurent Mayer, a lawyer working for Thales International.

92.3.5
According to Perrier, he did not send any so-called “intermediary” to approach Ngcuka and Maduna.

92.4.
In the limited time, I have not been able to obtain an affidavit from Perrier because he is presently on leave but I will endeavour to obtain an affidavit from him to confirm the averments I make concerning Georgiades and will make it available on the date of the hearing.  It is inconceivable that anyone would have approached Ngcuka and Maduna on behalf of Thales International requesting “to have an audience” with them for reasons that Thales International were “ready to furnish” the State with information that they had been looking for.  The request for mutual legal assistance had been made to the French authorities but had not yet been executed. 

92.5.
Maduna gives no reason for wanting to protect the identity of the person he refers to as “an intermediary”.  It may well be that he is not mentioning the name of Georgiades because if it emerges that he and Ngcuka were using Georgiades to approach Thales International on their behalf, there may well be some embarrassment that might be caused by their association with Georgiades.  I can see no other reason for both Ngcuka and Maduna not wanting to divulge the identity of this “intermediary”.

 AUTONUMLGL  
AD PARAGRAPH 26 

93.1
The visits described in this paragraph were not at the request of anyone acting on behalf of Thales International.

93.2
The second visit referred to herein is that which is referred to by Adv. Guerrier in her affidavit which accompanies my supplementary affidavit.  This visit has been dealt in her affidavit.

 AUTONUMLGL  
AD PARAGRAPH 27 

94.1.
Regarding the way the meeting with Maduna had come about and the arrangements which preceded it, I refer to the affidavits of Sooklal and Driman filed evenly herewith.  

94.2.
This meeting was considered necessary for the reasons set out by Driman in paragraph 5 of his affidavit. 

94.3.
At no stage prior to the meeting with Maduna or during the meeting itself, was there any suggestion that Thales International or Accused Nos. 2 and 3 were “now ready to co-operate”.

94.4.
It is not clear to whom Maduna is referring when he stated that he informed Thales/Thint that they were prepared to meet on condition that the meeting occurred in South Africa.  In my respectful submission, this statement is exaggerated in order to show consistency with the endeavours of Ngcuka and himself to create the impression that this meeting was related to earlier attempts purportedly by some faceless intermediary acting on behalf of Thales International.  When I instructed Sooklal to facilitate the meeting, it was clear that the meeting was going to be held in South Africa so there was really no need for such conditions to be stipulated.  

 AUTONUMLGL  
AD PARAGRAPH 28 

95.1.
Maduna does not say who agreed on behalf of Thales International that discussions would be conducted on a confidential and privileged basis.  I consider that it is unlikely that Maduna being the Minister of Justice in the Government of the Republic of South Africa and a qualified attorney with a Doctorate in Law, would have relied upon some agreement with a faceless intermediary in London as covering all discussions in the future being conducted on a confidential and privileged basis.  The authority of the person concerned is not disclosed. An important issue regarding confidentiality and privilege would not be left on such a loose basis. What exactly was agreed is not even disclosed.  Maduna has no justification for contending that the discussions at his home took place subject to an agreement reached with someone in London that it would be confidential and privileged.

95.2.
What is significant, however, is that he took no issue with Driman about the letter which referred to discussions at the meeting and which letter was not marked “without prejudice”. I refer to annexure “RFD 3”. Any expectation of confidentiality would have prompted him to write to Driman recording such discussions were confidential and privileged. He did no such thing.  Ngcuka also did not take issue with Driman. It is not as though this did not occur to them because annexure “LM31” is marked without prejudice. 

95.3.
Neither Maduna nor Ngcuka have seen fit to make any reference to the letters addressed to them by Driman, notwithstanding this comprehensive and detailed narrative of events and reference to the relevant documents in their possession. In the light of the fact that Maduna now seeks to express dismay about the disclosure of the contents of the meeting at his home but saw fit not to object when Driman wrote to him on 6 April 2004 recording the details of the discussion, in a manner that showed no apparent recognition of the alleged confidentiality, the complaint is asserted selectively to suit the State’s case.

95.4.
I dispute that Accused Nos. 2 and 3 and their legal representatives breached any confidentiality in the court papers filed in the matter referred to in this paragraph.  During argument and by reference to the papers in the matter referred to in this paragraph, it will be apparent that it was in fact McCarthy and Ngcuka  who disclosed confidential and off the record discussions and not the other way around.  

 AUTONUMLGL  
AD PARAGRAPH 29

The meeting at his house was not related to any meetings previously held.  This meeting was arranged by Sooklal who was a friend of Maduna.  Driman was instructed to formalize the meetings by making the request for it, confirming the date arranged and to subsequently record the contents of the discussions.

 AUTONUMLGL  
AD PARAGRAPH 30

97.1.
The purpose of the meeting was to address the concern of Accused No. 3 and the other companies in the Thales Group and to endeavour to secure a withdrawal of the charges against Accused No. 3 and, inter alia, the subpoenas and warrants of arrest that had been issued in respect of Thetard.  There was no question of Thales International wanting to assure Maduna or Ngcuka of their bona fides.

97.2.
At no stage did either Maduna or Ngcuka express or manifest any scepticism towards us or the representations that were made on our behalf.

97.3.
It was Maduna who did most of the talking.  Driman spoke for a very short while and then merely to go through a summary of the issues in the representations that he was making. 

97.4.
I stand by the account I gave in my main affidavit concerning this meeting and dispute the averments in this paragraph to the extent it differs with mine.

 AUTONUMLGL  
AD PARAGRAPH 31

98.1.
At no stage did Ngcuka say that he was not prepared to withdraw the charges.  On the contrary he indicated that he would be prepared to withdraw the charges if Thetard provided him with an affidavit concerning authorship of the handwritten “encrypted fax”.

98.2.
At no stage did Ngcuka make any reference to any alleged previous unwillingness to assist in their endeavours to obtain an affidavit from Thetard.

98.3.
I dispute that there was any suggestion by Ngcuka to the effect that he wanted an affidavit as a gesture of good faith.  Both Maduna and Ngcuka create the impression that all that was required was an affidavit without any reference to what the affidavit was supposed to refer to.  From Annexure “RFD3” to Driman’s affidavit, it is apparent that an opportunity was requested to examine the handwritten “encrypted fax” which was acceded to, which confirms Driman’s evidence that he had requested to see this document because Ngcuka stated what the affidavit was supposed to refer to.  On Maduna’s account, which is corroborated by Ngcuka, it is improbable in the extreme that Ngcuka would have requested an affidavit from Thetard as a gesture of good faith without even alluding to what the affidavit was to deal with.  If the request was as vague as is suggested by Maduna then it is difficult to explain the contemporaneous record of Driman in Annexure “RFD3” regarding the handwritten “encrypted fax” and the contents of Driman’s affidavit regarding annexure “RFD3”.

 AUTONUMLGL  
AD PARAGRAPH 32

99.1.
I dispute that there was any invitation by Ngcuka to discuss co-operation or how discussions with the NPA would be pursued as set out in the first and second sentences of this paragraph.  As indicated by Driman, when the handwritten “encrypted fax” was mentioned by Ngcuka, this prompted him to request sight of it, take instructions and then revert to them.  Although the proposal had been discussed, it is true that no agreement had been reached.  There was no need for Ngcuka to ascertain whether or how we would co-operate because Ngcuka made the proposal as a quid pro quo for the withdrawal of the charges, the subpoenas and the warrants of arrest and all that it needed was for Driman to have sight of the handwritten “encrypted fax” and to revert as to whether or not the proposal was accepted.

99.2.
To the extent that the contents of this paragraph in Maduna’s affidavit differ from my main affidavit and that of Driman’s regarding the meeting, I dispute these.

 AUTONUMLGL  
AD PARAGRAPH 34

100.1.
I do not dispute the first sentence in this paragraph.  The meeting referred to was that which was held with Ngcuka on 19 April 2004, and referred to in my main affidavit.  

100.2.
The rest of this paragraph is not disputed. 

 AUTONUMLGL  
AD PARAGRAPHS 35, 36 & 37

101.1.
I have discussed the allegations in question with Naidu SC and he disputes that he had any discussion with Maduna of the nature alleged. I have dealt elsewhere with the improbability that Naidu SC would have made a report of the nature alleged to Maduna. 

101.2.
It is disconcerting that Maduna has chosen to violate what he considers was a confidential discussion. I did not refer to discussions that took place on a confidential basis, hence the explanation proffered in paragraph 28 to reveal what was said in confidence is disingenuous. 

101.3.
It is difficult to understand how Maduna can adopt such diametrically opposed positions. In the one breath he wishes to respect the confidentiality regarding his discussion with Naidu SC, but, virtually in the next breath, discloses the effect of what Naidu SC had allegedly told him.  How this can amount to respecting the confidentiality is beyond my comprehension.  

101.4.
Simply on this basis these allegations are vexatious, scandalous and irrelevant and application will be made at the hearing to strike them out.

 AUTONUMLGL  
AD PARAGRAPH 38 

I refer to what I have stated in dealing with McCarthy’s affidavit concerning these allegations.  It is interesting to note that Maduna, Ngcuka and McCarthy with substantial confidence asserted that the second affidavit of Thetard was an abject falsehood long before the evidence in the Shaik trial had  been led or even tested yet did not feel confident enough to suggest that this could be proved in a court of law to the requisite standard and therefore persisted in the position that they could not justify a prosecution of Zuma.

 AUTONUMLGL  
AD PARAGRAPH 39

Maduna, like Ngcuka and McCarthy appears to rely on evidence given at a previous trial and the untested evidence of a forensic examiner regarding the document.  I repeat that the finding of another court is irrelevant. More fundamentally, however, the reliance on such finding is misplaced because Maduna rejects Thetard’s second affidavit any way by suggesting that if he was informed of that version on 5 April 2004 he would not have considered it was true, with the result that he would not have accepted the bona fides of Thales/Thint.

 AUTONUMLGL  
AD PARAGRAPH 40

104.1.
On 18 August 2005, search warrants that had been issued a few days earlier, were executed at the offices of Accused Nos. 2 and 3  and at my home, in Pretoria.   Because of this and from the contents of the affidavit of Du Plooy which had formed the basis of the ex parte application to obtain the warrants, there were further indications which exacerbated my concern that the charges may be reinstituted against Accused No. 3 and it became evident that Accused No. 2 may also be charged.

104.2.
I contacted Sooklal who had a watching brief for Accused No. 3 at the Shaik trial until its conclusion, and requested him to approach Maduna to contact Pikoli and ascertain whether it was the State’s intention to recharge Accused No. 3 and/or charge Accused No. 2. If it was so, Maduna was to be instructed by Sooklal, to make representations to Pikoli on behalf of Accused Nos. 2 and 3 as he was the one who had recommended to Ngcuka during the meeting at his home on the 5 April 2004 that the charges against Accused No. 3 be withdrawn.  If anyone was in a good position to motivate that any idea of reinstituting the prosecution against Accused No. 3 or prosecuting Accused No. 2 was ill advised, it was Maduna. He could inform Pikoli what the agreement was and that the agreement reached between the parties resulted in the end of the prosecution. As an aside at this time Maduna was in private practice as an attorney in the firm Bowman, Gilfilian Inc. 

104.3.
Pursuant to these instructions, Sooklal contacted Maduna who accepted these instructions and agreed to meet with Perrier in London.  As regards Thales International and its subsidiaries, both locally and abroad, and in the case of Accused Nos. 2 and 3 it was considered appropriate for the Chairman and CEO of Thales International (i.e. Perrier) to meet with Maduna because of the gravity of the situation and the concern of the Thales Group of companies.

104.4.
Maduna asked if he could bring his wife along with him.  

104.5.
On 11 September 2005, Maduna met with Perrier, Sooklal and myself at the Radisson Hampshire Hotel in Leicester Square, London and Sooklal introduced the discussion by reminding Maduna of the discussions at his home in April 2004.

104.6.
Maduna apparently did not need to be reminded of the details because he immediately recounted what actually occurred and confirmed the discussions at the meeting on the basis set out in my main affidavit and the affidavit of Driman.  

104.7.
Perrier informed him that Thales International was actively pursuing its business ventures in South Africa through its subsidiaries and that there was in fact talk of a possible joint venture with the South African Arms  Parastatal, DENEL, in a public/private partnership.  

104.8.
Maduna stated that he was also surprised when he learnt of  search warrants that had been issued in respect of the premises of Accused Nos. 2 and 3 and stated that our fear was misplaced because, according to him, there was no possibility of the charges being reinstituted against Accused No. 3 according to his understanding of the terms of the agreement.

104.9.
He nevertheless undertook to execute his instructions to approach Pikoli and to ascertain whether it was the State’s intention to reinstitute the prosecution against Accused No. 3 or prosecute Accused No. 2 and if so, he would relate to Pikoli the details of the meeting at his home in April 2004, Ngcuka’s undertaking and his view that this was a legal bar to the reinstitution of the prosecution against Accused No. 3.  

104.10.
At the end of the discussions concerning his instructions, Maduna expressed an interest in purchasing shares in ADS because he had learned that Shaik was in the process of divesting the shares held by one of the companies in the Nkobi Group, in ADS through the Curator appointed by the Court. In response, I stated that this was a matter which could not be discussed at this stage and was in the hands of the Curator.  

104.11.
Before the meeting, Maduna requested to be paid for his professional services and I did so.

104.12.
Accused No. 3 bore the travel expenses for Maduna and his wife and for their accommodation at the hotel in London. Annexed hereto, marked “PM47”, is a copy of the air tickets in respect of their flights. 

104.13.
In the light of what is stated above and from the contents of the affidavit to Sooklal, I have great difficulty in understanding the attitude of Maduna as expressed in this paragraph. 

104.14.
It is inconceivable that he would have accepted instructions to act on behalf of Accused Nos. 2 and 3 if he entertained any doubt about the bona fides of Thales International and/or their legal representatives.  

104.15.
It is inconceivable that he would accept instructions from the attorney who acted for Accused No.3 since 2004, to act on behalf of Accused Nos. 2 and 3, if he entertained any doubt whatsoever about the bona fides of Thales International, its subsidiaries, officials and employees and/or the integrity and bona fides of their legal representatives. 

104.16.
Maduna’s conduct in accepting the instructions from Sooklal in September 2005, is irreconcilable with what he states in this paragraph to the effect that he regarded the actions of Thales International, Accused Nos. 2 and 3 and their legal representatives as being mala fides as early as May 2004. 

104.17.
If he is to be believed about what he states in this paragraph, I would have expected him to have said to Sooklal that he does not see his way clear to represent an entity that had been negotiating in bad faith through their lawyers and in respect of whom the State had every justification to proceed to reinstitute the prosecution.

104.18.
I am advised that Maduna ought not to have accepted instructions on behalf of Accused Nos. 2 and 3 if, as it now appears from his affidavit he considered that the agreement was concluded in bad faith. By accepting the instruction he would be placing himself in an untenable position, on the one hand he accepted an instruction to make representations to the NDPP to respect and comply with an agreement which on the other hand he in his capacity then as Minister would not have approved.

 AUTONUMLGL  
AD PARAGRAPH 45

I have dealt with this meeting in my main affidavit and I do not propose to repeat what I stated there.  Suffice it to say that I dispute Maduna’s version to the extent that it differs from my account and that given by Driman in his affidavit.  

 AUTONUMLGL  
AD PARAGRAPH 47

106.1.
It is not disputed that no agreement was reached at the meeting at Maduna’s house. Ngcuka did indicate that he was prepared to withdraw the charges if the affidavit concerning the “encrypted fax” was provided by Thetard.

106.2.
I dispute the statement set out in the third sentence in this paragraph.

106.3.
Insofar as the allegations conflict with what I have stated in my main affidavit, I deny the same.

 AUTONUMLGL  
AD PARAGRAPH 51

Maduna creates the wrong impression that he adopted a fairly passive role at the meeting. I stand by the account I gave of this meeting in my main affidavit and also refer to the affidavit of Driman regarding this meeting.  

AD THE AFFIDAVIT OF PIKOLI 

 AUTONUMLGL  
AD PARAGRAPH 20 

Pikoli speculates about the real reason why the Accused in this case are intent upon challenging the search and seizures and attributing their motive for doing so to avoid relevant and incriminating evidence being placed before the Trial Court.  It is very unfortunate that the NDPP indulges in such speculation.  One would have expected him to respect and acknowledge an accused’s constitutional right to challenge any act which has the effect of infringing their right to a fair trial.  The unwarranted nature of the criticism leveled by him is evidenced by the judgments of a High Court of this Division and one in Gauteng that found that some of the searches and seizures were unlawful. 

 AUTONUMLGL  
AD PARAGRAPH 21

It is difficult to understand, if it was the State’s understanding that the withdrawal related only to the Shaik trial,  why it was necessary for Pikoli to ascertain whether the accused “had satisfactorily held up their part of the agreement” when he was considering this question after the Shaik trial.  In my respectful submission, he would only have given consideration to this if it was the State’s understanding that the effect of the agreement was that Accused No. 3 would not be charged in the future. 

 AUTONUMLGL  
 AD PARAGRAPH 22

110.1.
I dispute that the advice he received was correct in suggesting that there was no obstacle to recharging Accused No. 3.

110.2.
I have difficulty in understanding why he needed to be persuaded because, on the State’s version, there was sufficient admissible evidence to have warranted charging Accused Nos. 2 and 3 as early as February 2004.

 AUTONUMLGL  
AD PARAGRAPHS 23, 24.1, 24.2 & 24.3 (WRONGLY NUMBERED AND SHOULD READ 23.1, 23.2 & 23.3)

The advice received and the reasons advanced in these sub-paragraphs will be dealt with during argument at the hearing, and has in many respects been dealt with elsewhere in this affidavit.

 AUTONUMLGL  
AD PARAGRAPHS 24, 25 & 26

The views formed, the conclusions reached, the information allegedly received and the advice which he accepted are dealt with elsewhere herein and are matters which will be dealt with at the hearing.  Suffice to say, at this stage, that the motivation advanced by Pikoli is disputed.  

 AUTONUMLGL  
AD PARAGRAPHS 54, 55, & 56 

These matters will be dealt with during argument.  Suffice it to state that I repeat the contentions set out in paragraph 34.5 of my main affidavit.

 AUTONUMLGL  
It is strange that the policy referred to in paragraph 54 was not adhered to when Accused No. 3 was charged with Shaik and others.

 AUTONUMLGL  
Much of what is alleged by Pikoli seeks to justify his decision to re-prosecute Accused No. 3. This decision was only competent if the State would be conducting itself within the requirements of substantive fairness in section 35(3) of the Constitution. Nothing is alleged by Pikoli to suggest that he considered this issue in the light of the agreement.

 AUTONUMLGL  
The second and third accused accordingly seek a permanent stay of the prosecution alternatively an order as contemplated in section 342A(3) of the Criminal Procedure Act.

D E P O N E N T

I CERTIFY that the Deponent has acknowledged to me that he/she knows and understands the contents of this affidavit which was SIGNED and SWORN to before me at  DURBAN on this         day of                   2006, the Regulations contained in Government Notice Nos. R1258 dated 21 July 1972 and R1648 dated 16 August 1977, as amended, having been complied with.
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