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______
FIRST ACCUSED’S MAIN HEADS OF ARGUMENT

 AUTONUM   
These heads have been prepared without the benefit of indexed or paginated application papers.  In the circumstances page references are not given.  A complete and referenced list of the issues in dispute will be provided before the hearing.  

 AUTONUM   
STRUCTURE OF HEADS
The issues dealt with in these main heads will be referred to under the following broad heads:

1. The State’s application for a postponement.

2. The basic principles governing postponements.

3. The grounds of the State’s application for a postponement.

4. The significance of the grounds relied on by the State for a postponement.

5. The broad chronology of the investigation and prosecution.

6. The prosecution’s duties.

7. The prosecution’s failure to comply with their duties : 




(a)

the indictment;




(b)

the unnecessary incurrence of costs by the first 





Accused;

(c) the failure to provide witness statements and documents;

(d)

the failure to supply further particulars.

8. The Accused’s right to a fair trial:




(a)

Section 35(3)(a) - the right to be informed of  a 





charge with sufficient detail;

(b) 

Section 35(3)(b) - the right to have adequate 


time and facilities to prepare a defence;



(c)

Section 35(3)(d) - the right to have their trial 




begin and conclude without unreasonable 




delay;



(d)

Section 35(d)(i) - the right to adduce and 




challenge evidence;



(e)

the right that the prosecution will be 





conducted in a fair and evenhanded manner 




and with clean hands.  

9. The inordinate delay.

10. The prejudice suffered by the First Accused as a result of the delay:

(a) personal prejudice;

(b) trial prejudice.

11. The principles governing a permanent stay.

12. Certain specific aspects of the prosecution’s conduct:

(a) the continued reliance on the letter dated 19 January 2001;

(b) the August 2005 searches and seizures;

(c) the Accused’s request for legal assistance;

(d) the announcement of non-prosecution on 23 August 2003;

(e) the State’s negotiations with the French concerns and the charges;

(f) the Mauritian documents.  

13. The proper order consequent upon the prosecution’s conduct.

 AUTONUM   
THE APPLICATION FOR AN ADJOURNMENT
The State in effect applied for an indefinite adjournment to an indefinite date in the first half of 2007.  That date could, given the 4 reasons why the adjournment was sought, only have been a holding date.  The objects of the adjournment as embodied in the 4 reasons, could only be attained once the 4 events in question occurred.  If these were then truthful and serious reasons for seeking the adjournment, the adjournment had to be for a number of years, involving litigation between parties other than the Accused and the prosecution.  No issue has rightly been taken with the probable periods for such other litigation to conclude, set out in the Accused’s first affidavit.  

 AUTONUM   
The State has thus been extremely misleading in their application for an adjournment.  Either they were not serious and honest in respect of the grounds for an adjournment or they were disingenuous in respect of the adjournment period.  

 AUTONUM   
This inescapable dilemma was realized on the filing of the opposed papers.  The grounds for the postponement were jettisoned - no longer was the continuation of the trial and the fulfillment of the State’s constitutional obligations dependent on the finalization of the events serving as the basis for the adjournment.  A timetable to regulate the provision of an indictment, the KPMG report and a trial date was proposed - this was not in any event dependent on the conclusion or even degree of conclusion of the matters the currency of which formed the basis of the application for an adjournment.  This only demonstrated the falsity of the State’s claim that the unresolved nature of these matters provide the necessity for a postponement.

 AUTONUM   
It is apparent that the prosecution:

(a)

Simply regarded a postponement as being for the asking.

(b)
Misled, alternatively, was considerably less than frank with the court as to the duration of the adjournment sought; and/or

(c)
Was simply disingenuous about the validity of the reasons for the adjournment sought and whether these were bona fide advanced.

 AUTONUM   
These issues are considered below in detail.  What is clear is that the prosecution is not entitled to an adjournment.  To then scold the prosecution and still allow them to have an adjournment because there is no other alternative, is to:

(a)
Give the prosecution exactly what they arrogated to themselves, a postponement at no cost of any nature.

(b)
Allow the prosecution the right to delay any trial by simply deliberately not fulfilling their constitutional obligations to ensure an expeditious trial and to effectively cock a snoot a the court and treat it and the Accused’s rights with the contempt inherent in arranging overseas trips when the trial is supposed to be in progress and indeed to seek to structure court dates on the basis of such arrangements.  

(c)
Treat with disdain the court and other role players in what the prosecution brands as one of the most important cases in the history of South African Jurisprudence and where the court date was specifically arranged with the Judge President and corresponding arrangements were made in respect of the court, the assessors, counsel, the accused and all those clearly involved with him. 

(d)
To ignore the dictum ubi jus, ibi remedium – the infringement of the Accused’s fair trial rights is simply to be suffered without recompense of any nature – that is in conflict with the basic principles of South African law.

 AUTONUM  \* Arabic  
BASIC PRINCIPLES GOVERNING POSTPONEMENTS

The grant or refusal of a postponement is in the discretion of the court.  

 AUTONUM  \* Arabic  
Such discretion is a judicial discretion and has to be exercised judicially based on the specific facts of the matter.   It may not be exercised capriciously or upon any wrong principle, but for substantial reasons.



See :

Madnitsky v Rosenberg 1949 (2) SA 392 (A)at 398-399
 AUTONUM  \* Arabic  
The exercise of such discretion can not be set aside on appeal because the appeal court itself would have come to a different conclusion on the postponement application.  

See :
R v Zackey 1945 AD 505 511-512;


Madnitsky v Rosenberg supra;


Myburgh Transport v Botha t/a SA Truck Bodies 1991 (3) SA 310 (NmS) at 314H-315B (paras 3 and 4);


National Coalition for Gay and Lesbian Equality and Others f Minister of Home Affairs and Others 2000 (2) SA 1 (CC);


Tjospomie Boerdery (Pty) Ltd v Drakensberg Botteliers (Pty) Ltd and Another 1989 (4) SA 31 (T) at 40

 AUTONUM  \* Arabic  
The granting of a postponement is an indulgence and an applicant is not entitled to it as of right even if he can overcome any cost related prejudice by a tender in this regard.  No litigant, whether the State or a subject of the State, is entitled to a postponement if no reason whatsoever therefor has been shown.  

See :
National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others 1999 (3) SA 173 (C) at 180D-181J;


Isaacs And Others V University of the Western Cape 1974 (2) SA 409 (C) at 411H;


Carephone (Pty) Ltd v Marcus NO and Others 1999 (3) SA 304 (LAC) at 320 (54)

 AUTONUM  \* Arabic  
The National Coalition decision also demonstrates the fact that even if it may be a matter of great moment and the Cabinet supports the case of the side seeking it, these do not add to the case for the postponement.  Nor is the State entitled to be shown greater latitude.




See :

181C-D; F-G

 AUTONUM  \* Arabic  
This would be consistent with the equality of arms principle.

See :

S v Sefadi 1995 (1) SA 433 (D).

 AUTONUM  \* Arabic  
If an applicant for an adjournment has failed to comply with the procedural rules of the litigation and he has not explained the same satisfactorily, or where his failure to comply with the procedural rules of the litigation defeats the purpose of the enrolled proceedings and he does not explain the same satisfactorily, the postponement will be refused.  



See :

National Police Service Union and Others v Minister of 




Safety and Security and Others 2000 (4) SA 1110 (CC);





Myburgh Transport (supra) at 314F-315J;


Isaacs And Others V University of the Western Cape 1974 (2) SA 409 (C) at 411H-412E;





Bond Equipment (Pretoria) (Pty) Ltd v Absa Bank Ltd 




1999 (2) SA 63 (W) at 71H-72B;





Nelson Mandela Metropolitan Municipality and Others 



v Greyvenouw CC and Others 2004 (2) SA 81 (SE at 




90(14) - 91(21));





Momentum Life Assurers Ltd v Thirion [2002] 2 All SA 62 



(C) at (16) and (17)

 AUTONUM  \* Arabic  
Only a true explanation can even begin to qualify to be considered as a satisfactory explanation.  A court will not exercise a discretion to grant a litigant an indulgence on the strength of a mala fide assertion.  



See :

National Police Services Union (supra) at 1112C-




1113C (4)-(7);





Isaacs (supra) at 411H-412A


Compare :
The analogous situation of an amendment to a 




pleading



See :

Affordable Medicines Trust and Others v Minister of 




Health and Others 2006 (3) SA 247 (CC) at 261C-D (9) 




(cf ex parte Neethling supra at 335C-D)

 AUTONUM  \* Arabic  
In addition, where a party is in default of making the trial possible, he must demonstrate in addition to a satisfactory explanation, that he seeks the postponement in a bona fide desire to bring a case which has at least, at prima facie level, considerable merit.  



See :

National Police Service Union (supra) at 1112(4);





Motaung v Mukubela and Another, NNO;





Motaung v Mothiba, NO 1975 (1) SA 618 (O) at 624 E-




625B;





Manufacturers Development Co (Pty) Ltd v Diesel & 




Auto Engineering Co And Others 1975 (2) SA 776 (W) 




at 777F;





Badenhorst v Foreman and Botha, NNO And Another 




1976 (4) SA 269 (N) at 273B-D;





Escom v Rademeyer 1985 (2) SA 654 (T)

 AUTONUM   
The above principles are no less applicable in criminal proceedings (of R v Zackey (supra)).  Section 168 of the Criminal Procedure Act, No. 51 of 1977 provides that a court before which criminal proceedings are pending, may from time to time during such proceedings, if the court deems it necessary or expedient, adjourn the proceedings to any date on the terms which to the court  may seem proper and which are not inconsistent with any provision of the Act.  The test was set out in S v Acheson 1991 (2) SA 805 (NmHc) at 812D-813D.  

 AUTONUM  \* Arabic  
The State relied on 4 grounds or reasons to seek a postponement:

(a)

The warrant applications had not been finalized.

(b)
Therefore “the State was being hindered in its efforts to produce a final forensic accountant’s report and indictment because the issue of what evidence is available to the State remains unresolved”.

(c)

The Mauritian application.

(d)

The Shaik appeal.

 AUTONUM  \* Arabic  
It did so in correspondence to the Accused who rejected a postponement based on these grounds.  



See :

Steynberg’s letter dated 26 June 2006

 AUTONUM  \* Arabic  
THE SHAIK JUDGMENT IN THE SCA
The Shaik case has on the prosecution’s own approach no bearing on the Zuma case.  It considered that if the two stood side by side as accused in that case, Shaik would be convicted and Zuma acquitted.  That was what was announced on 23 August 2006.

 AUTONUM  \* Arabic  
The fact of Shaik’s conviction cannot change the underlying logic nor the fact that the result was exactly what was foreseen.  

 AUTONUM  \* Arabic  
This is entirely correct – the Shaik judgment, however sound, simply has in these proceedings the status of an inadmissible opinion as to the existence or not of the facts found established therein insofar as those facts are in issue herein.  

Compare by analogy :
Hollington v F Hewthorn & Co Ltd (1943) KB 587 (CA) 595;


Society of Advocates of South Africa v Rottanburg 1984 (4) SA 35 (T) at 38 A-E


More in point :

R v Lee 1952 (2) SA 67 (T);

R v Markins Motors 1959 (3) SA 508 (A) 510G;

R v Xaki 1950 (4) SA 332 (E) at 333E-334B
 AUTONUM   
The SCA has not departed from Markins Motors (Supra).  See  S v Mavuso 1987 (3) SA 499 (A) at 505F; Hassim (also known as Essack) v Incorporated Law Society of Natal 1977 (2) SA 757 (A)at 764E-765H; in S v Khanyapa 1979 (1) SA 824 (A) misgivings were expressed about Hollington v Hewthorn but in a completely different context (i.e. previous conviction of the Accused himself).



See also :

SABC v Downer NO and Shaik 2006 (SCA) 89 





(RSA) particularly at (26) and (28) (copy 






attached)

 AUTONUM  \* Arabic  
The SCA has firmly rejected the notion that a postponement may be granted because another (higher) court is to hear a case which may have, on a purely legal issue, a totally decisive effect in the matter sought to be adjourned even where the latter court would not be able to come to that conclusion.  If this did not serve as a sufficient nexus for an adjournment, the nexus herein cannot even be given any consideration.  

 AUTONUM  \* Arabic  
Moreover, if the Shaik case was so important in the view of the prosecution, why did it not await its outcome before charging Zuma?  Either the motive for charging him then was an improper one (at that stage the appeal application was lodged) especially given the very real deleterious effect it had on the Accused or the advancement of this as a reason, was not bona fide.

 AUTONUM  \* Arabic  
The prosecution has now indicated that the timing of the Shaik judgment in the SCA is a matter of supreme indifference to the running of the current trial in respect to any connection between the matters.  It is of note that it intended to subjugate the Accused’s rights to a speedy trial, to the timing involved in an appeal matter over which they had little control.  



Compare :

SABC (supra) at (28)

 AUTONUM  \* Arabic  
THE WARRANT APPLICATION DISPUTES
The State has now accepted that the timing of the ultimate judicial resolution of these disputes is a matter of supreme indifference to the running of this trial.  Its now proposed timetable has no relationship or dependency on the timing and possible outcomes of these applications.  It must follow that the State’s alleged difficulties in “finalising” the indictment or the proposed forensic audit report, are devoid of credence”.  

 AUTONUM  \* Arabic  
That was indeed so from the very outset.  The State charged the Accused after, on its version, reviewing the admissible evidence (including the “new”) available against the Accused – a review on any other basis was simply an exercise in impropriety.  

 AUTONUM  \* Arabic  
It could not then have known if there were proper decisions along the way that:

(a)
The investigations under the NPA would be extended (but it was of course a judge in its own cause therein).

(b)

Applications for warrants would be granted.   

 AUTONUM  \* Arabic  
It also knew that it was highly likely that the warrant applications would be fiercely contested and if it had any regard to the Powell decision in the SCA to which it was a party, also knew that the warrants were way to widely framed offering good prospects of these being set aside (unless of course the State again assumed that their bidding would be heeded).  



See :

Powell NO & Others v Van der Merwe NO & Others 




2005 (5) SA 62 (SCA)

 AUTONUM  \* Arabic  
Moreover, the State had by September 2005 already had its warrant in the Mahomed  matter set aside.  

 AUTONUM  \* Arabic  
The applications which affected 90 000 documents, the vast majority of which the Accused has no inkling, but which the prosecution intended to introduce in the matter, were clearly impossible to predict as to when their final outcomes would be (the State has not even obtained leave in the Zuma matter which it initially sought to delay on grounds of lack of urgency).  No issue has been taken with the assessment that another 2 year delay was in the offing to resolve these applications.  These applications also involved numerous persons other than the Accused – his fair trial rights were being subjugated again to the timing of proceedings controlled by others and which promised a delay of some two years.  

 AUTONUM  \* Arabic  
THE MAURITIAN APPLICATION
Exactly the same considerations apply – the State did next to nothing to prevent the order being taken in Mauritius in 2003 to the effect that the documents in question may not be used in South Africa.  This promises a process of a series of appeals ending up in the Privy Council and conservatively taking up some 2-3 years.  It subjugated the Accused’s speedy trial rights to this.  Again this application promised to be fiercely contested and a State victory very far from clear.  

 AUTONUM  \* Arabic  
THE KPMG REPORT
This was promised for March 2006 with the “final” indictment; this shifted to 30 June and now 5 September 2006.  Given that the Accused was charged with the mirror images of the Shaik charges regarding corruption and the same accountants produced and testified to the “forensic” report therein, it is mystifying why it was not produced a long time ago.  This aspect is fully dealt with in the papers – there is no rational explanation hereof nor any exposition of the arrangements with KPMG or any word from KPMG spelling out inability to produce the same.  The challenge to reveal their remuneration was probably avoided for this very reason :  That would disclose the actual period of working.  This provided no reason for the delay – nowhere is it alleged that the report could not have been produced timeously.  

 AUTONUM  \* Arabic  
It is further incomprehensible given the prosecution’s assertion that this report is the backbone of their case, that this did not precede the act of charging Zuma.  That is indeed the sequence now proposed.  

 AUTONUM  \* Arabic  
THE SIGNIFICANCE OF THE GROUNDS
These grounds were alleged to impact on the commencement of the trial in that these factors rendered it impossible to provide the indictment and any particulars; hence the trial could not proceed.  

 AUTONUM  \* Arabic  
This has no merit as demonstrated above:

(a)
The outcomes of various other processes are now recognized as no bar to the provision of an indictment and particulars.

(b)
These processes promised a delay of some years (2-3) and with no certainty as to whether the outcome thereof would advance the State case or contribute nothing to the process.

(c)
The State was aware of these potential delays when they first charged Zuma – these did not deter it.  The impact thereof was thus a risk it consciously took.

(d)
The KPMG report and the indictment was allegedly delayed for these very reasons above – they now seem capable of completion without these processes being finalised.  They must have been so capable all along.  

 AUTONUM  \* Arabic  
In short the reasons for the postponement are now recognized not to be reasons at all.  Nor could these reasons ever be advanced as bona fide reasons : there is no dispute that the outcomes of the various procedures would probably have taken another two years or more – only then could the KPMG report, the indictment, the documentation and particulars be finalised.  There is a blatant discrepancy between such date and the proposed adjournment date sought – February 2007.  That date could never be the expected date for all the processes contemplated to run its course.  

 AUTONUM  \* Arabic  
The suggestion that the Accused is responsible for the delay is ridiculous:

The Accused brought an application to set aside a number of warrants in terms of which documents were seized.

 AUTONUM  \* Arabic  
The court found that the seizures of the documents were unlawful – it set aside the warrants.  

 AUTONUM  \* Arabic  
Applications by persons to set aside warrants of search and seizure on the basis that this infringed basic constitutional rights and other common law rights are every day remedies – it has never been suggested in any matter that any person, suspect, accused or otherwise must postpone the redress of his rights to await a criminal trial.  The privacy rights of a raided person which are redressed in such an application have e.g. nothing to do with his criminal trial as well.  There may be no trial at all.  Moreover, an accused is clearly entitled to shield illegally obtained material from the trial judge for obvious reasons.  There is no need to unnecessarily expose a judicial officer to material simply to then ask him to ignore it in the interests of fairness.  

 AUTONUM   
The only application brought by the Accused was in respect of the armed raids whereby documents were seized at various residences and offices connected to him.  This application was known to the prosecution before the meeting with the Judge President fixing the date.  It was brought as a matter of urgency.  It was heard and resolved in favour of the Accused by the second week of February 2006.  The Accused used most of his present legal team , the State 3 silks from the Bar so as not to freeze up the prosecuting team.  The application was decided in favour of the Accused.  Any delay is thus squarely to be laid at the door of the illegal invasion of the Accused’s rights - the prosecution cannot adduce its own infamy (Phillips v Botha 1999 (2) SA 555 (SCA) A)to support its case.  

 AUTONUM   
This also accords with authority.   Neither party can rely on delays of his or its own making.  



See for example :
McCarthy v Additional Magistrate 2000 (2) 





SACR 542 (SCA)

 AUTONUM   
The suggestion that the illegality of the seizure of the documents should be challenged only at the trial is clearly untenable.  The challenge and its success do not even depend on there ever being a trial.  The Maduna letter of 15 January 2001 shows how damaging such a raid could have been : if that letter was among the documents seized the prosecution witness Maduna would never have made the statements he made and so be discredited.  

 AUTONUM  \* Arabic  
The prosecution’s notice of appeal in the Accused (and Hulley’s) warrant application does not have the effect of rendering the judgment nugatory and of no force and effect on the contrary – it stands and is valid and binding on other courts (unless they are convinced it is wrong).  All that is suspended pending appeal is the actual enforcement thereof – the Accused and Hulley cannot get the Sheriff to fetch the seized documents or bring contempt proceedings for the failure to hand these over.



See:

Uniform Rule of Court 49(11);





Chrome Circuit Audiotronics (Pty) Ltd v Recoton 




European Holdings Inc AND 2000 (2) SA 188 (W)at 190 




E-G;





Lourenco And Others v Ferela (Pty) Ltd And Others 




(No 2) 1998 (3) SA 302 (T);





MV Snow Delta Serva Ship Ltd V Discount Tonnage Ltd 




2000 (4) SA 746 (SCA) at 751-752 (6)

 AUTONUM  \* Arabic  
It is precisely for this reason that:

(a)
Interim relief granted and then refused, does not revive and is incapable of being granted pending the appeal.

(b)
Execution of the judgment pending appeal can be granted, with the leave of the court that gave the judgment.  

 AUTONUM  \* Arabic  
In short, an appeal does not detract from the status of the judgment, it only affects its execution.  

 AUTONUM  \* Arabic  
The position is thus at present that the prosecution has in its possession evidence that it has obtained illegally through deliberate raids infringing the Accused’s constitutional rights – it is not entitled to use that evidence.  If the dispute over such documents has delayed any aspect of this case, that delay has been founded in the prosecution’s illegal and unconstitutional actions – a party cannot adduce and rely on his own infamy even in a prosecution, to advance his case – he will not be heeded.  



See :

Phillips v Botha 1999 (2) SA 555 (SCA) at 567 A.

 AUTONUM  \* Arabic  
THE CHRONOLOGY OF THE INVESTIGATION
The arms deal which forms the backdrop to the charges and caused the investigations by the prosecution to commence, was the subject of investigation by the prosecution via various committees and other bodies of State since 1999.

 AUTONUM  \* Arabic  
The prosecution at all times had wide powers of obtaining the results and information of various government bodies which have investigated the matter since 1999.  In terms of the Constitution these other organs of State had to co-operate with the prosecution.



See :

Section 41(h) of the Constitution of the Republic of 




South Africa;





Section 31(1) of the National Prosecuting Authority 




Act;





Sections  71 and 73 of the Prevention of Organised 




Crime Act, No. 121 of 1998

 AUTONUM  \* Arabic  
The specific investigation concentrating on activities of the Accused which form the subject matter of the prosecution, commenced in 2001.  

 AUTONUM  \* Arabic  
The prosecution by virtue of declaring an investigation under the provisions of the NPA Act endowed it with wide and even draconian powers of search and seizure and interrogation which even transcended the right to silence for purposes of investigation.  It had every means of full investigation.



See :

Chapter 5 of the National Prosecuting Authority Act, 




particularly sections 28 and 29;





Investigating Directorate: Serious Economic Offences 




and Others v Hyundai Motor Distributors (Pty) Ltd and 




Others; In Re Hyundai Motor Distributors (Pty) Ltd and 




Others v Smit NO and Others 2001 (1) SA 545 (CC) 




particularly at 20;



See also :
Powell NO (supra)





Park-Ross and Another v Director: Office For Serious 




Economic Offences 1995 (2) SA 148 (C) decided 




under the forerunner of the NPA Act - the Serious 




Economic Offences Act, No. 117 of 1991

 AUTONUM  \* Arabic  
In August 2003 after an in depth and extremely thorough investigation of the Accused’s activities lasting 2 years, the NPA announced the decision not to prosecute the Accused due to lack of evidence to prove his guilt.  This followed formal requests by the First Accused, through attorneys, in December 2002 and May 2003 as to whether he was under investigation.  Plainly, the First Accused sought finality as soon as possible.  

 AUTONUM  \* Arabic  
On 20 June 2005 the prosecution announced that the First Accused was to be charged – less than a week after he was dismissed as Deputy President by the President contemplating his “day in court” following the judgment in Shaik (which was on appeal) to which the Accused was not a party.  

 AUTONUM   
The First Accused sought and obviously obtained the NDPP’s assurance that the trial would be a speedy one.  

 AUTONUM   
The First Accused appeared in court in June 2005, August 2005 and November 2005.  At all times he made it clear that he demanded a speedy trial.  In October 2005 a special arrangement was made in the Judge President’s Chambers that the trial would commence  on 31 July 2006.  It was envisaged that the trial would run for at least 4 months.  

 AUTONUM   
By the time the State agreed (in the Judge President’s chambers in October 2005) the trial date of 31 July 2006, the State knew that:

(a) The State had lost Mohamed’s challenge to the search and seizure warrants.  

(b) The First Accused had already launched his challenge (also involving, as did Mohamed,  his attorney’s offices) to the search and seizure warrants.  

(c) The Mauritian documents posed a problem in the State’s mind (one of the Mauritian witnesses had already refused to testify in Shaik and another had died).

 AUTONUM   
In addition, the State must have known, by the time it arranged to start the trial on 31 July 2006:

(a) The First Accused had already been subjected for 4 years (since November 2002) to intense media speculation and debate concerning his involvement in the investigation and the Shaik charges.

(b) The matter was a highly sensitive one, both at a national  and international level (hence the alleged attempts to keep the investigation out of the public eye in 2001 and 2002).

(c) The First Accused and his family were under intense stress and anxiety.  

(d) The First Accused had lost the Deputy Presidency as a result of the matter and had been humiliated and ostracised as a result.  

(e) The First Accused’s political future hung in the balance pending the outcome.  

 AUTONUM  \* Arabic  
THE PROSECUTION’S FAILURE TO TAKE PROCEDURAL STEPS TO MAKE THE TRIAL POSSIBLE
THE TRIAL MUST BE A FAIR TRIAL

A fair trial for the Accused is a Constitutional Imperative for a criminal conviction.  

See :
Section 35(3) of the Constitution of the Republic of South Africa

 AUTONUM   
(a) This is not solely a fundamental right of the Accused; it is a foundational societal value.  Society itself in a rechstaat does not countenance conviction and punishment other than as a result of a fair trial.  

(b) The requirement of fairness does not serve exclusively or even in some cases, at all, the protection of the innocent.  It seeks due process in order to ensure due process and fairness for the sake thereof.  Hence highly reliable but improperly obtained evidence (especially when a measure of deliberateness or intent in respect of the impropriety is present) is ruled inadmissible even if that leads to the acquittal of the otherwise guilty. 

(c) Not only the inherent fairness of the process but also the reputation for fairness is a value to be protected and protected.  




See generally :
S v Melani & Others 1996 (1) SACR 335 






(E);







S v Marx 1996 (2) SACR 140 (W);







S v Motloutsi 1996 (1) SACR 78 (C);







S v Nombewu 1996 (2) SACR 396 (E);







S v Zuma 1995 (2) SA 642 (CC)

 AUTONUM   
The prosecution has the constitutional obligation to conduct a fair prosecution in a fair trial.  This constitutional obligation in many aspects is the opposite pole of the Accused’s rights and include these facets but goes wider.  [This is dealt with in more detail later].  

 AUTONUM   
A fair prosecution, in making the matter ready for trial, implies at least the following:

(a)
That the Accused is given the indictment on which he is to stand trial.  Such indictment must spell out clearly what the charges are and give sufficient factual content to these so that the Accused will know what accusations he is facing and can prepare him to meet it.  This is the function of a charge sheet / indictment which must clearly spell out the alleged offences.  A charge in the High Court commences with an indictment.  It means that a person cannot be an accused there without a proper indictment.

(b)
The prosecution must especially where its case rests largely on documents, in pursuance of the above, make available the documentation on which its case rests as well as the prosecution witness statements.  This is required to flesh out the charges to enable the Accused to know what case he has to prepare to meet.  

(c)
The prosecution must answer fully all proper requests for further particulars to the charges.  This is the means available to the Accused to ensure from his side that he is able to prepare and meet the State case defined in this manner.  The further particulars define the parameters of the trial - the State is bound by these 

 AUTONUM   
If these obligations have not been complied with by the State, they have simply not complied with the procedural requirements for going to trial and they are in default.  

 AUTONUM   
Was there compliance?

 AUTONUM   
THE INDICTMENT
The indictment is a “provisional” one according to the State - it intends, according to the State, to change it so radically that it is an utter waste of time for the defence to even at the specially agreed trial date, ask for further particulars.  



See :

Judgment, Levinsohn J recording this

 AUTONUM   
This highlights two further aspects:

(a)
Is this on the State’s own version a charge sheet designed to serve its intended purpose or is it simply a sham?

(b)
The prosecution assumes that the court will give them carte blanche to essentially substitute a new indictment.  This happy assumption that the courts will do their bidding permeates the entire approach to this litigation.  Whether the Court will give the Prosecution such leave, depends on a number of disputes and how they are to be resolved.

 AUTONUM   
It is obvious that the State has failed abysmally in their obligations regarding the indictment.  There is no indictment serving the statutory purpose.

(a)
How is the defence to properly and meaningfully prepare for the trial if the present charges are going to be radically altered?  It is a simple impossibility.  

(b)
The State indicated that it would seek an amendment of the indictment by March 2006; it has not done so.

(c)
It was never necessary to charge the Accused in order to secure his presence for trial - it has rightly never even been suggested that that was the purpose of charging him in June 2005.  The State is the author of its own dilemma in this regard - there was absolutely no legitimate need to charge the accused in June 2005 and visit upon him severe personal harm over a wide spectrum in order to achieve the purpose for which the constitution gave prosecutorial powers to the prosecution.  There was no reason why the bringing of charges could not coincide with the ability to provide a meaningful indictment.  This is considered elsewhere but at this level it suffices to say that the decision to prosecute in the circumstances of this case and the timing of the charges brought great weight to the State’s obligations in respect of the trial expeditiously taking place.  

THE UNNECESSARY INCURRENCE OF COSTS BY THE FIRST ACCUSED

 AUTONUM   
In addition, the parties specifically met the Judge President to make special arrangements for the trial to start on a specified day.  The Judge President took specific measures to ensure the dedication of a Judge (who in turn would obviously engage assessors) for the trial which was to last in the views of all, at least from 31 July to December 2006.  The Accused engaged the services of counsel for a commensurate period plus preparation which involved reserving counsel for that period and the incurrence of a substantial liability for legal fees.  Clearly if the trial could not proceed, it would have great cost implications for the Accused - it already has had this.  The fees have been wasted.  There is no remedy for this.  Section 342 A (3) of the Criminal Procedure Act has not been put into operation.  The snug fit envisaged by the Constitutional Court in Wild between the infringement and the remedy can only be tailored by granting a permanent stay.  



See :

Wild & Another v Hoffert NO & Others 1998 (3) SA 695 




(CC) at (9)

 AUTONUM   
Once the State charges a person in circumstances such as prevail in this matter, it takes upon itself the Constitutional and other obligations in respect of the trial.  Where arrest and charge is not necessary to secure the presence of an accused, it is obvious that compliance with such obligations take on far greater urgency and weight.  

 AUTONUM  \* Arabic  
The obligation to provide relevant documentation and witness statements has not been complied with.  

(a)
In the general sense, absent a proper indictment, the value of witness statements and documents even if provided, is limited.  Large amounts of preparation may be done which may turn out to be completely unnecessary.  

(b)
What the State has provided to the defence is a hard drive containing 4 million documents and images (254 000 files) which :



(i)
 is virus riddled and difficult to access; and



(ii)
would require sophisticated software reputedly costing some 


R45 000,00 and hardware on top of that, to access, and



(iii)
without any indication of what documents the State 




seeks to reply upon.  

 AUTONUM  \* Arabic  
This is not compliance with the State’s obligation, it must at the very least:

(a)
If it provides a hard drive, supply the defence with the necessary facilities to access the documents and images.  

(b)

Identify which documents it will rely on at the trial.

(c)
 Provide the Accused with the documents in (b) at no cost – or are these documents going to be handed to the Bench in court and not to the defence unless they pay for it?  



See :

Shabalala And Others v Attorney-General Of 





Transvaal and Another 1995 (2) SACR 761 (CC);





S v Khoza en Andere 1994 (2) SACR 611 (W);





S v Botha en Andere 1994 (2) SACR 541 (W)

 AUTONUM   
There is no distinction in principle between a civil litigant’s duty to discover and the State’s duty to disclose all the documents in its possession to an accused in criminal proceedings.  The documents should be itemized and all documents withheld by the State should be listed.  (See unreported judgment of Labuschagne J in S v Rowand - copy annexed WLD case number JPV 2004/233)

 AUTONUM  \* Arabic  
REQUEST FOR FURTHER PARTICULARS CPA SECTION 89
The State has not provided any response in the form of particulars to the Accused’s requests for further particulars.  It has taken the contradictory stance that it was delivered late in the day and that it is meaningless because it is premature given the State’s failure to provide the KPMG report and an indictment.  

 AUTONUM  \* Arabic  
The tardiness accusation is devoid of substance – the prosecution’s submission that any further particulars would be meaningless, was upheld by Levinsohn J.  The Defence thus waited till the date the prosecution indicated that the KPMG report would be available (30 June) – when that passed, the request for particulars was made in desperation.  

 AUTONUM  \* Arabic  
The premature argument simply means that the Accused wasted time and money to seek particulars – the State is unable to provide these.  

 AUTONUM  \* Arabic  
The conclusion that the State failed in respect of its Constitutional and Procedural obligations to ready the matter for trial is clear and inevitable.  There is, at present, nothing that can meaningfully go to trial.

 AUTONUM  \* Arabic  
THE GRANTING/REFUSAL OF THE ADJOURNMENT

It is submitted that an adjournment can only be granted if a case is made out for the same (for every adjournment virtually infringes the right to a speedy trial – section 35(3) of the Constitution and conduct contrary to the Constitution is invalid), the application for a postponement must be refused :

(a)
The State is clearly in default in preparing the matter for trial.

(b)
No satisfactory reasons for such default have been advanced – indeed all the reasons given have effectively been abandoned.

(c)
Any discretionary indulgence is, in submission, untenable given the strictures of section 2 of the Constitution (and see section 39) and in particular the mode of investigation displayed by the Prosecution to date as set out hereunder, as well as the firm and special arrangements for the trial to proceed on 31 July 2006.

 AUTONUM  \* Arabic  
This leaves the issue as to what is to be ordered in the matter for the Prosecution cannot proceed on a fair trial basis – the Prosecution has made that impossible through their deliberate actions premised on the assumption that no Court will refuse them an adjournment.

 AUTONUM   
FAIR TRIAL RIGHTS
An accused always, under the common law, has the right to a fair trial.  Whilst that concept may have informed  and formed the basis of numerous divergent rules and principles, it was not a single self-standing concept.  It has now been elevated to such concept and given far greater significance by the Constitutional recognition thereof in section 35 of the Constitution of the Republic of South Africa, 1996.  

 AUTONUM   
This reads (the stress is ours):



“(1) Everyone who is arrested for allegedly committing an offence 


has the right-



(a)
to remain silent;



(b)
to be informed promptly-




(i)
of the right to remain silent; and




(ii)
of the consequences of not remaining silent;



(c)
not to be compelled to make any confession or admission 



that could be used in evidence against that person;



(d)
to be brought before a court as soon as reasonably possible, 


but not later than-




(i)
48 hours after the arrest; or




(ii)
the end of the first court day after the expiry of the 48 




hours, if the 48 hours expire outside ordinary court 




hours or on a day which is not an ordinary court day;



(e)
at the first court appearance after being arrested, to be 



charged or to be informed of the reason for the detention to 



continue, or to be released; and



(f)
to be released from detention if the interests of justice 




permit, subject to reasonable conditions.


(2) Everyone who is detained, including every sentenced prisoner, has the right-



(a)
to be informed promptly of the reason for being detained;



(b)
to choose, and to consult with, a legal practitioner, and to 



be informed of this right promptly;



(c)
to have a legal practitioner assigned to the detained person 


by the state and at state expense, if substantial injustice 



would otherwise result, and to be informed of this right 



promptly;

(d)
to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful, to be released;



(e)
to conditions of detention that are consistent with human 



dignity, including at least exercise and the provision, at state 


expense, of adequate accommodation, nutrition, reading 



material and medical treatment; and



(f)
to communicate with, and be visited by, that person's- 




(i)
spouse or partner;




(ii)
next of kin;




(iii)
chosen religious counsellor; and 




(iv)
chosen medical practitioner.


(3) Every accused person has a right to a fair trial, which includes the right-



(a)
to be informed of the charge with sufficient detail to answer 



it;



(b)
to have adequate time and facilities to prepare a defence;



(c)
to a public trial before an ordinary court;

(d)
to have their trial begin and conclude without unreasonable delay;



(e)
to be present when being tried; 



(f)
to choose, and be represented by, a legal practitioner, and 



to be informed of this right promptly;



(g)
to have a legal practitioner assigned to the accused person 



by the state and at state expense, if substantial injustice 



would otherwise result, and to be informed of this right 



promptly;



(h)
to be presumed innocent, to remain silent, and not to testify 



during the proceedings;



(i)
to adduce and challenge evidence;



(j)
not to be compelled to give self-incriminating evidence;



(k)
to be tried in a language that the accused person 




understands or, if that is not practicable, to have the 




proceedings interpreted in that language;



(l)
not to be convicted for an act or omission that was not an 



offence under either national or international law at the time 


it was committed or omitted;

(m)
not to be tried for an offence in respect of an act or omission for which that person has previously been either acquitted or convicted;

(n)
to the benefit of the least severe of the prescribed punishments if the prescribed punishment for the offence has been changed between the time that the offence was committed and the time of sentencing; and



(o)
of appeal to, or review by, a higher court.


(4) Whenever this section requires information to be given to a person, that 
information must be given in a language that the person understands.

(5) Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice."

This must be read with section 2 and section 39.

 AUTONUM   
The underlined versions refer to the most important components of the right to a fair trial for present purposes.  

 AUTONUM   
The above signifies that the concept of a fair trial is a stand alone concept that embraces more than the components listed thereafter.  




See :

S v Zuma 1995 (2) SA 642 (CC) 651 I-652 D

“Constitutional rights conferred without express limitation should not be cut down by reading implicit restrictions into them, so as to bring them into line with the common law.'




Attorney-General v Moagi 1982 (2) Botswana LR 124 at 184.


That caveat is of particular importance in interpreting s 25(3) of the Constitution. The right to a fair trial conferred by that provision  is broader than the list of specific rights set out in paras (a) to (j) of the subsection. It embraces a concept of substantive fairness which is not to be equated with what might have passed muster in our criminal courts before the Constitution came into force. In S v Rudman and Another; S v Mthwana 1992 (1) SA 343 (A) , the Appellate Division, while not decrying the importance of fairness in criminal proceedings, held that the function of a Court of criminal appeal in South Africa was to enquire whether there has been an irregularity or illegality, that is a departure from the formalities, rules and principles of procedure according to which our law requires a criminal trial to be initiated or conducted'.




A Court of appeal, it was said (at 377),


 “'does not enquire whether the trial was fair in accordance with "notions of basic fairness and justice", or with the "ideas underlying the concept of justice which are the basis of all civilised systems of criminal administration".'


That was an authoritative statement of the law before 27th April 1994. Since that date s 25(3) has required criminal trials to be conducted in  accordance with just those 'notions of basic fairness and justice'. It is now for all courts hearing criminal trials or criminal appeals to give content to those notions.”
 AUTONUM   
THE FAIR TRIAL RIGHT OF AN ACCUSED - COMPONENTS
Without detracting from the basic notion of a right to a fair trial which is a living concept more than the sum of any identifiable components, it is a useful exercise to analyze fairness in respect of such components.  Detailed rules have developed and will develop which make testing for  infringements a much more certain exercise.

 AUTONUM   
SECTION 35(3)(a) - THE RIGHT TO BE INFORMED OF THE CHARGE WITH SUFFICIENT DETAIL TO ANSWER IT
If the indictment is so tenuous that it would be a waste of the defence’s time for the prosecution to answer any request for particulars (and so refuses to do so), this right is clearly violated.  The defence is wholly unable to answer such a charge for there is nothing sensible or reliable to answer.  

 AUTONUM   
Even under the common law and Criminal Procedure Act (CPA) 51 of 1977 which requires it to “sufficiently inform the accused of the nature of the charge” (section 84) and which clearly makes lesser demands on the ambit, the charges should in no uncertain terms clearly let the accused know what case he is facing and sufficient particulars should be provided or enable an accused to prepare his defence - ready him to challenge and adduce evidence.  



See :

S v Hugo 1976 (4) SA 536 (A;





S v Ismail And Others 1993 (1) SACR 33 (D)




Shabalala (supra);





R v  De Bruyn And Another 1957 (4) SA 408 (C)

 AUTONUM  \* Arabic  
SECTION 35(3)(b)
In refusing to supply the First Accused with further particulars timeously and by failure to produce a proper indictment timeously the First Accused has been effectively prevented by the State from preparing for his defence.  The adequacy of the time to prepare is also called into question by the State’s proposed “new timetable”.  The First Accused’s fair trial right embodied in sections 35(3)(b) to have adequate time to prepare his defence has been trampled upon by the State.  



See :

S v Singo 2002 (5) BCLR 502 (V);





Halgryn v S 2002 (4) ALL SA 157 (SCA);





Legoa v S 2002 (4) ALL SA 376 (SCA)
 AUTONUM  \* Arabic  
SECTION 35(3)(d)
After having been charged the First Accused expected that his “trial should begin and conclude without unreasonable delay” and asserted this fair trial right with Mr. Pikoli who promised on his version of events that the trial “would proceed as soon as is possible”.

 AUTONUM   
Various efforts were made to ensure that the trial of the Accused commenced without unreasonable delay.  A further postponement in the Magistrate’s Court was opposed by the defence and a trial date was arranged with the Judge President for the trial to be heard at the earliest possible time.  The 31 July 2006 was agreed as the date on which the trial would start.  

 AUTONUM   
Once the date was established the First Accused had a legitimate expectation that his section 35(3)(d) right to have his trial “begin and conclude without unreasonable delay” would not be violated by the State.  

 AUTONUM   
The inability by the State to commence the trial “before the first quarter of 2007” is a violation of this right and has caused the First Accused serious prejudice in respect of his liberty and security (dignity) interests.  



See :

S v Dzukuda & Others : S v Tshilo 2000 (4) SA 1078 (CC 




at 1106 paragraph 52;





Sanderson v Attorney-General Eastern Cape 1998 (2) 




SA 38 (CC)





Coetzee & Another v Attorney-General KwaZulu-Natal 



& Others 1997 (12) BCLR 1675 (CC)

 AUTONUM  \* Arabic  
SECTION 35(3)(i)
In charging the First Accused separately from Shaik the State has effectively precluded the First Accused from adducing evidence which would have been beneficial to him by cross-examining Shaik if he was a co-accused and of challenging his evidence in order to arrive at the true nature of the relationship between them as well as the transactions that are alleged to have occurred between them.  This deprivation is a violation of the First Accused section 35(3)(i) right for fair trial rights “to adduce and challenge evidence”.



See :

Legoa v S (supra);





S v Singo (supra);





Dladla v S (2002) 4 All SA 666 (N)

 AUTONUM   
THE RIGHT THAT THE PROSECUTION WILL BE CONDUCTED IN A FAIR AND EVEN HANDED MANNER AND WITH CLEAN HANDS.  

This firstly means that the prosecution must not harass an accused by prosecution  which has no reasonable prospects of success.



See :

R v Eusuf 1949 (1) SA 6556 (N) 656-7;





NGJ Trading Stores (Pty) Ltd v Guerreiro 1974 (4) 




SA738 (A)
 AUTONUM   
Paragraph 4(c) of the NPA’s Prosecution Policy issued in terms of section 21 (1)(a) of Act 32 of 1998 is to the same effect.

 AUTONUM   
The decision to prosecute must be made without fear, favour or prejudice.  

 AUTONUM   
The prosecution must observe the highest degree of fairness to an accused:

(a)

Information favourable to the accused must be disclosed.



See :

S v Van Rensburg 1963 (2) SA 343 (N);





Phato  v Attorney-General, Eastern Cape and 





Another; Commissioner of South African Police 





Services v Attorney-General, Eastern Cape and 




Others 1994 (2) SACR 734 (E).
(b)
All relevant evidence must be adduced to the court and the prosecution do its best to ensure the veracity of such evidence.  



See :

S v Msane 1977 (4) SA 758 (N) 759 A;





S v N 1998 (3) SA 450 (A) 463 E;





S v Van Huysteen 2004 (2) SACR 478 (C)
(c)
If it knows of a witness favourable to the Accused it must tender him or her.  

(d)

The trial must be conducted on an equality of arms basis.  



See :


S v Sefadi 1995 (1) SA 433 (D)  A;






S v Mpheta (1) 1983 (1) SA 492 (C) 494 A-C


See generally :
Smyth v Ushewokunze & Another 1998 (3) SA 





1125 (25);






S v Nteeo 2004 (1) SACR 79 NC 81 G-H
 AUTONUM   
The prosecution must purposefully take all reasonable steps to ensure maximum compliance  with constitutional obligations even under difficult circumstances.  



See :

Jaipal v S 2005 (5) BCLR 423 (CC) para 56
 AUTONUM   
The prosecution thus has specific constitutional obligations as the counterpoint of the Constitutional rights in section 35(3)(a)(b)(d) and (i) for it as dominus litis must set out its case and schedule the trial so as to allow an accused to effectively exercise these rights.  These rights have been set out above.  Clearly these have been infringed.  

 AUTONUM   
The prosecution’s conduct clearly infringed the section 35(3)(a), (b), (d) and (i) rights of the Accused.  

 AUTONUM   
There is absolutely no reason why:

(a) With the charges mirroring the main Shaik charges (minus certain technical charges regarding his companies).

(b) The full dress rehearsal of the Shaik trial.

(c) The very similar witness list (there are a couple of changes out of more than one hundred).

(d) The massive resources at the State’s disposal

the State could not deal with the matter so as to ensure that the trial could go on on the scheduled date.  It simply was not convenient for it to do so.  

 AUTONUM  \* Arabic  
UNREASONABLE DELAY
The delay as to the trial is in principle to be reckoned from the date of the alleged offences to the date where the State has made it possible for the trial to proceed or earlier where it has not met all its constitutional obligations to the defence so that a fair trial can proceed.  In this regard:

(a)
The alleged crimes in question were committed from 1995 onwards and certainly by 1999 these were in essence alleged to be complete  - nothing but a continuation of an alleged corrupt relationship occurred thereafter.  This is the period from which the delay is to be reckoned in principle.  Clearly part of the period may on good cause shown be left out of the reckoning.  



See :

Coetzee & Others v Attorney-General KwaZulu-Natal 




& Others 1997 (1) SACR 546 (D);





Director Public Prosecutions KwaZulu-Natal v Regional 



Magistrate Durban 2001 (2) SACR 463 (N);





Feedmill Development (Pty) Limited & Another v The 




Attorney-General of KwaZulu-Natal 1998 (2) SACR 539 



(N);





McCarthy (Supra) 2000 (2) SACR 542 SCA;





Bate  v Regional Magistrate, Randburg 1996 (7) BCLR 




974 (W)



In short in 2007 the delay would be 12 years.  

(b)
By August 2003 the subject matter of the charges had intensively been investigated with all the best State resources for 2 full years including co-ordinated search and seizure operations in 4 different countries.  The delay till trial (if that happens in 2007) will be nearly 4 years.  The State will have it that this is the minimum period of delay from the time a prosecution could be launched till trial.  It is wholly unacceptable.  

(c)
From the time the prosecution charged the Accused till the period when the State will be in a position that it got the matter ready for trial, is some 20 months (June 2005 to February 2007, at best).  Even that is in the circumstances a wholly undue delay.  However, given the fact that the State has now conceded that it can and will proceed on the material currently in its possession (excluding the disputed material from the August 2005 warrants), the State must have been, on its own version, in a position to charge the First Accused with Shaik on 25 August 2003.  There is no explanation for its failure to do so.  We respectfully submit that the delay in this regard exceeds 3 years and is wholly improper.  

 AUTONUM   
AUGUST 2003 AS THE COMMENCEMENT DATE OF DELAY RECKONING
(a) The prosecution announced on 23/08/2003 that it had completed a most thorough 2 years investigation of the suspected criminal conduct of the Accused which by all appearances is the subject matter of the criminal trial of the Accused.  

(b) The prosecution (the NDPP) stated that it had decided that it did not have sufficient admissible evidence against Zuma to found reasonable prospects of a conviction despite the prosecution /investigating team so holding.  

(c) The prosecution has refused to divulge the reasons why the NDPP held this view - it is not a question of ignorance thereof but deliberate concealment.  There was at the time personal animosity from the NDPP against the Accused.  

(d) On 20 June 2005 within less than 3 weeks of Shaik’s conviction and sentence, the prosecution, despite these being appealed, decided to charge the Accused and did so on 27/06/2005 on what it largely called mirror images of Shaik’s conviction.  In fact, the charges against the First Accused are simpler in the sense that they do no include the charges preferred against Shaik under Shaik Count 2 (fraud, tax evasion etc).  By June 2005 the State had carried out in Shaik what it clearly regarded as a full dress rehearsal of the charges it would bring against the First Accused.  

(e) The prosecution was specifically challenged to put up the “new admissible evidence” which prompted the about face - the Shaik verdict had been anticipated since 2003 and presented no change.  

(f) The prosecution simply ducked the challenged; it simply presented averments of new evidence with no proof thereof.  There is not a single shred of evidence that new evidence against Zuma had been obtained.  

 AUTONUM   
It is thus clear that the decision to prosecute Zuma in 2005 was based on the same evidence which was available in 2003.  There was no reason why he could not have been prosecuted in August 2003.  No rational reason why that was not done, has been proffered as evidence to this court of the Supreme Court of Appeal as specifically remarked on by that court on 24 August 2006 - 3 years after the event.  



See :

SABC v Downer NO and Shaik (supra) (copy 





attached)

 AUTONUM   
The decision not to prosecute was in spite of a firm policy of the prosecution that participants in the same offence (especially where it concerns mirror images offences by two accused) should be protected  in the same case. The only logical reasons for the delay point to strategic advantages being sought for a subsequent prosecution of Zuma.  Drawing an adverse inference is proper given the failure to provide any explanation of the non-prosecution.  These reasons are dealt with later but are clearly inappropriate or improper bases for the delay Zuma’s prosecution.  

 AUTONUM  \* Arabic  
PREJUDICE AS A RESULT OF THE DELAY

GENERAL/SOCIAL/PERSONAL

(a) The First Accused has suffered intense anxiety and stress since, at the latest, November 2002 concerning, initially, the alleged investigation (his attorneys wrote to the NPA on 2 occasions demanding a formal response) and since August 2003, the Shaik trial conducted in the full glare of the media spotlight focused by the tenor and contents of the 23 August 2003 media release.  This can only have been heightened  since June 2005 when the First Accused was formally charged.  

(b) The First Accused has lost the Deputy Presidency.  The humiliation, shame, social and personal ostracism visited upon him in consequence need hardly be stated.  The First Accused has been rendered unemployed and unemployable.  The transition from deputy president to unemployed accused has been traumatic.  

(c) The First Accused has been subjected to intense public and media debate and scrutiny.  His personal and financial affairs have become matters of public record and widespread conjecture and comment.  

(d) The First Accused’s future hangs in the balance pending the outcome of the trial.  It is undisputed and indisputable that the First Accused has been actively touted in some quarters as a presidential candidate in the next general elections.  The ANC’s national conference at which its leadership will be determined, looms in December 2007.  It is plainly essential for the First Accused’s fate to be determined well in advance of that date.  Not only are his personal interests being severely prejudiced by the delay, so are the national and public interest.  

 AUTONUM  \* Arabic  
TRIAL PREJUDICE
The prosecution argues that specific trial prejudice has not been detailed.  In a sense that is correct but that lies very uneasily in its mouth.  It stands to reason that in order to demonstrate trial prejudice of such specificity the defence must know what case it has to meet in some detail.  In order to illustrate what evidence is relevant, the sources of such evidence and their current availability have to be considered.  The defence cannot even undertake the challenge when it is given an indictment not worth the paper it is written on - so worthless a request for particulars based on that can be ignored by the prosecution; a plethora (4 million) of jumbled computer images is provided on a hard drive as documentary evidence, and the forensic report forming the basis of the State’s case is yet to be provided.

 AUTONUM   
This means the State can avoid a delay based application for a permanent stay by simply further delaying  the trial by not providing the information necessary for the trial to proceed at all.  This proposition which covers the present situation, is only to be stated to be rejected : by inordinate delay a delay application can be stymied.  

 AUTONUM   
The general trial prejudice is however clearly present:

(a) Time has elapsed with its usual detracting effect on memory.  From the Shaik matter it is clear that the Accused’s actions during the 1990’s will be scrutinized.  That will be 8-12 years in the past when the Accused testifies or instructions have to be given to meet witness statements.  Especially witnesses sought to testify that the Accused dealt with other BEE matters, which he was required to and did promote as MEC in the KwaZulu-Natal provincial government responsible for economic development and tourism, will if they become relevant, have to be asked to think back 8-10 years ago.  

(b) Details as to whether the alleged encrypted fax in question was actually sent or not, whether the documents and stiffy disks Ms. Delique professed in the Shaik trial to have had since 1999 indeed were in her possession, becomes increasingly difficult as records and documents, and their whereabouts, become shrouded in the mists of time.

(c) Documents such as “Mr. Maduna’s letter of 15 January 2001” are either shrouded in the mists of time or are archived. These are often extremely difficult to find.

(d) Zuma’s ability to fund the litigation has also been dramatically affected - a postponement will effectively cost him in the region of R3 000 000,00 at least.  This is extremely grave prejudice.  

 AUTONUM   
General considerations of prejudice clearly play a significant role in a matter of this nature.  The State alleges that it is complex and involves many facts and millions of documents.  Documents exist in context as the Maduna letter of 15 January graphically illustrates.  The State accepts that some monies were paid (back) by Zuma - these money exchanges operated over years sometimes in small amounts and sometimes difficult to allocate to the ANC or Zuma with Zuma not keeping the records.  Clearly the fading of memory plays a role especially in providing material for cross-examination.  

 AUTONUM  \* Arabic  
COSTS WASTED
In civil matters where a postponement is forced by a late amendment which is successful – an occurrence greatly deprecated by the courts – the party who is not responsible for this has its costs awarded often on the attorney and client scale.  



See for example:
Bond Equipment (Pretoria) (Pty) Limited v ABSA 





Bank Limited 1999 (2) SA 63 (W) at 71H-72B


 AUTONUM  \* Arabic  
In this case a conservative estimate relates to some 2 months wasted legal costs which amount to some R3 000 000,00.  The provisions which would allow the court to order costs have not yet been put into operation (CPA section 342 A (3)(e)) and the Accused must simply bear this burden and look for such assistance as can be mustered.  It is irredeemable prejudice.  

 AUTONUM   
The period of wasted costs can readily be accepted as two months which would and could have been avoided.  The Accused had to engage Counsel to familiarise themselves with the matter; he could not simply ignore the trial date specifically and formally agreed with the Judge President.  They also had to deal with the postponement and their efforts regarding further particulars come to naught at present.  Not being able to nor assuming that he can dictate to the court, counsel had to be engaged also for the period following 31 July 2006 and also for September.  In addition, counsel was engaged for the expected duration of the trial up to December 2006.   The first time, given the threat/promise of a radical alteration of the indictment, that counsel can really engage in effectively and specifically preparing for trial, is when it has the true indictment at hand.  

 AUTONUM   
PROSECUTION’S FAILURE TO JOIN THE FIRST ACCUSED IN SHAIK’S TRIAL

If charged timeously when appropriate the Accused would have been a co-accused with Shaik.  In argument Shaik’s defence raised that he was not guilty of corruption involving Zuma - he simply conned the French concerns out of some R500 00,00 in a simple fraud designed to enrich himself.  The judgment refers specifically to this explanation and rejects it because these aspects were never raised by Shaik.  

 AUTONUM   
Shaik, of course, was unlikely to raise this in his evidence and so to ensure a 15 year jail sentence for fraud or theft of R500 000,00 from the French entities.  Nor was the prosecution likely to raise this aspect which would exonerate Zuma in respect of the bribe and would also, by virtue of the clear exploitation by Shaik, seriously dent the general corrupt relationship charges.  

 AUTONUM   
Counsel for Zuma would have no such qualms - the possibility of a fraud by Shaik (and perhaps by Thetard as well) is so obvious and the circumstances point so clearly to this being the true explanation, that it would present a golden opportunity to demonstrate Zuma’s innocence by targeting Shaik in cross-examination.  

 AUTONUM   
For the present trial Shaik does not feature on the list of State witnesses.  If Zuma calls him, he cannot be cross-examined by Zuma’s counsel.    

 AUTONUM   
This is trial prejudice which cannot be remedied and which may have had a decisive effect on the outcome of the trial.  

 AUTONUM   
Similarly, the State would have had great difficulty in upholding the 19 January 2001 Woods letter as a prop if Zuma had featured as Accused 2.  

 AUTONUM   
In short, it had very clear strategic advantages for the prosecution to charge Shaik separately from Zuma.  This also explains why the lack of real new evidence made no difference and why the reality of an appeal did not in any way feature.  

 AUTONUM   
This period must count as part of the period of delay vis-à-vis Zuma - in principle it must be so that the State must live with such consequences of its strategic election - it decides which of 2 Accused has his trial delayed.  Authority indicates the same.  



Compare for example  :

Barker v Wingo 407 US 514 (1972) 







(copy attached)

 AUTONUM  \* Arabic  
THE PRINCIPLES GOVERNING A PERMANENT STAY

In argument we shall make reference to the cases listed at the end of this section of the heads.  Copies of the foreign cases are attached.  The following principles emerge clearly:

(a) We have dealt with the right to a fair trial in terms of Section 35(3).   This is a fundamental and non derogable right.




See :

Constitution section 37(5) and Table of Non-





derogable Rights

(b) If an Accused’s fair trial rights have been infringed, there are various remedies available to him and the Court is to fashion additional ones aimed at obviating the harm done. Section 342A of the Criminal Procedure Act is a legislative attempt to deal with harm occasioned by delay.




See :

Section 38 of the Constitution

(c) One remedy which is available is that of a permanent stay. This is an extra-ordinary remedy for it shuts the door on the State.

(d) Whilst the remedy of a permanent stay usually appears in the context of delays, it can also feature in respect of any infringement of fair trial rights which cannot be sufficiently and satisfactorily dealt with through some other remedy.

 AUTONUM  \* Arabic  
The extra-ordinary nature of the remedy is not to be misunderstood – this does not mean that one can never get it or the circumstances must be unusual. It simply means that it is only an appropriate remedy where the infringement cannot be adequately redressed by other remedies – in short it is a last ditch remedy. That it closes the door on the State or allows a guilty person to get off, are, if a permanent stay is the appropriate remedy, not consequences which count heavily against it – it is common place for improperly obtained but highly reliable evidence to be ruled inadmissible notwithstanding that this is the precise result thereof.

 AUTONUM  \* Arabic  
When is it the appropriate remedy? There is no closed list of requirements. It is the appropriate remedy if the infringement complained of significantly impacts on the fairness of the trial.

 AUTONUM  \* Arabic  
It is an appropriate remedy in any number of divergent circumstances and no fixed rules can be devised. The following are submitted as sound guidelines.

(a) The infringement has a significant impact on the rights of the Accused in the sense that it may realistically affect the outcome of the proceedings. This is also referred to as trial prejudice.

(b) An Accused does not have to prove trial prejudice. In many cases he will be unable to do so.  How would the trial have gone otherwise?  Plainly it is impossible to say.  That does not mean that the First Accused has suffered no prejudice. It is sufficient if he can point to a realistic possibility that the outcome of his trial could have been affected. If not, his right becomes meaningless in conflict with ubi jus, ubi remedium.

See :

Cf S v Marx (Supra)

(c) Where the State has been significantly responsible for the infringement, prejudice will more readily be inferred and placing the onus on the State to disprove prejudice is one device to ensure fairness in such context.  Courts readily use onus rulings to ensure fairness. If a particular party is responsible for the disappearance of proof as a result of his deliberate harmful conduct, he may readily be saddled with the burden of proof. 

If the State has deliberately participated in the infringing conduct, this applies a fortiori and a far less significant impact of prejudice suffices. This is so because the Courts in such circumstances play a different role. Prosecutions must be lost from time to time to bring the message home : Fair trial rights are to be respected. 

(d) Personal and social prejudice to the Accused must also play a role and if the process is for example aimed at maximising that, the remedy may well be appropriate based on this alone. This is linked to the clean hands doctrine referred to above.

(e) The delay cases recognise that the disappearance of the best evidence whether through death of witnesses, loss of memory,  documents going missing has a very real impact on the result (and fairness) of the trial. Obviously any other mechanism which has that effect, has the same impact as delay.

(f) Where Prosecution delay is deliberate and significant, a permanent stay is almost always the appropriate remedy. By analogy, where the infringement is the responsibility of the State and/or the complainants, the same result must follow.

 AUTONUM   
The following cases will be referred to:

Barker v Wingo (supra);

Doggett v U.S 505 US 647 (1992);

Smith v Hooey 393 uS 371 (1969);

Dickey v Florida 398 US 30 (1970);

Klopfer v North Carolina 386 US 213 (1967);

Sanderson v Attorney-General Eastern Cape 1998 (3) SA 695 (CC);

In re Mlambo 1992 (2) SA 144 (ZS);

Smyth v Ushewokunze and Another 1998 (3) SA 1125 (ZS);

Coetzee & Others v Attorney-General KwaZulu-Natal & Others 1997 (1) SACR 546 (D);

Director of Public Prosecutions KwaZulu-Natal v Regional Magistrate, Durban & Another 2001 (2) SACR 463 (N);

Feedmill Development (Pty) Ltd & Another v The Attorney-General of KwaZulu-Natal 1998 (2) SACR 539 (N);

McCarthy v Additional Magistrate Johannesburg 2000 (2) SACR 542 (SCA);

Bate v Regional Magistrate, Randburg & Another 1996 (7) BCLR 974 (W)

 AUTONUM  \* Arabic  
It is submitted that there was an unreasonable delay simply given the lapse of time.  The Accused should have been charged with Shaik.  There is thus a delay of at least 3 years in respect of his trial commencing.  Examples from other jurisdictions are extremely instructive despite the eschewment of a rigid time bar of a specific period by South African jurisprudence.  The delay was a deliberate one – it was inspired by various stratagems which the Prosecution implemented aimed at strengthening its case often impermissibly.

 AUTONUM  \* Arabic  
A permanent stay is clearly the appropriate remedy for the delay herein:

(a)
It is a significant delay.

(b)
There is significant trial prejudice.

(c)
It is a deliberate delay.

(d)
There is significant infringement of the Accused’s pre-trial fair rights which has an undetermined and undeterminable impact on the potential outcome of the trial should it proceed.

 AUTONUM   
The following features of the State’s investigation and prosecution of the matter, impact severely on the Accused’s fair trial rights.  

 AUTONUM   
It is submitted that the prosecution of the matter up to now did not meet the standards inherent in the fair trial rights of an accused.  

 AUTONUM   
THE 19 JANUARY 2001 LETTER
This letter formed the basis of a stringent censure of Zuma in the Shaik judgment.  Certain very negative attitudes and motives were ascribed to him in respect of any investigation or transparency in respect of the arms deal.  



See :

S v Shaik & Others 2005 (3) All SA 211 (D) at 284-285

 AUTONUM   
This is the image of Zuma which was sent into the world.  That is a blatantly unfair portrayal once the truth is known and what has been revealed herein demonstrates this beyond doubt.  Mr. Maduna’s letter of 15 January 2001 makes it clear that he is very well aware of the background to the letter of 19 January and what prompted it, despite his protestations of ignorance.  In essence the letter advises the President against the involvement of the Heath Commission and that the President must not be seen as the source of the decision.  Lo and behold - the letter of 19 January follows.  

 AUTONUM   
The persistence in the allegation of appropriation is simply malicious.  Given Maduna’s active involvement in the process as the papers are replete with, it is simply inconceivable that the prosecution was not throughout aware of the true circumstances surrounding this letter (which the court in Shaik clearly had not been acquainted with) and that it could never honestly serve as a portrayal of Zuma’s attitude and approach to the arms deal.  

 AUTONUM   
That the president was not approached in this regard despite Maduna’s letter to him (was the purpose of the raids to establish what ammunition the defence had gathered to fight back?) and the press reports clearly indicating the President himself as the source and never refuted by him when he had every platform and mechanism to do so, and the averments in this application, reflect very poorly on a prosecution that proclaims itself the knight of truth and even-handedness.  

 AUTONUM   
The State’s mode of prosecution also infringed fair trial rights.  

(a) The Shaik verdict has created a false impression as to the letter of 19 January 2001 being Zuma’s and reflecting his attitude.

(b) This has been perpetuated in the indictment.  

(c) The veracity as to this allegation can readily be checked by the prosecution.  

(d) The prosecution did not check with the obvious witnesses, the President.  Instead it addressed the evidence of Maduna to bolster the false impression which led to him being totally discredited through his 15 January 2001 letter and the truth again being exposed.  

(e) This also impacted negatively on the constitutional desideratum of keeping the President out of actual litigation.  

 AUTONUM   
So too the obvious failure to investigate the averments of Woods that the attitude in the letter of 19 January 2001 was at total odds with his previous reported actions (no statement of any of those mentioned as witnesses thereto have been obtained).

 AUTONUM   
THE SEARCH AND SEIZURES IN RESPECT OF ZUMA
The warrants in these instances were clearly overbroad and aimed at establishing details of Zuma’s defences (such as the Maduna letter to prevent such surprises).  This was wholly improper and has been so held in a binding judgment (of Hurt J in the Durban and Coast Local Division) between Zuma and the prosecution.  

 AUTONUM   
THE REQUEST FOR LEGAL ASSISTANCE
The State’s attitude to this has been a model exercise in prevarication and petty point taking, albeit ill-considered.  Reference will be made to the correspondence annexed to Zuma’s replying affidavit, exchanged between Zuma’s attorney and the State Attorney.  Dilatoriness is the order of the day.   

 AUTONUM   
THE ANNOUNCEMENT OF NON-PROSECUTION : 23/08/2003
Ngcuka’s media release, at a media conference presided over by the then Minister of Justice, is utterly damning of Zuma in content and tenor.  It is inconceivable that the full impact was not realized at the time, especially given the content of the Shaik indictment served two days later and Shaik’s subsequent trial where Zuma starred in the lead role in absentia and with no opportunity to defend himself.  It is noteworthy that there is no explanation for this, to this day.  The SCA has already expressed apparent misgivings about it.



See :

SABC (supra) at (26)

 AUTONUM   
THE DEALS WITH THE FRENCH CONCERNS AND THE CHARGES
The charging of the French some months after Zuma had been charged has some extremely peculiar features.  

 AUTONUM   
It is clear that:

(a) The prosecution made every effort to persuade the French concerns to give incriminating evidence against Zuma.  Overseas trips for Ministers and Directors of Public Prosecution to meet the other “accused” were the order of the day.  These same officials were all along convinced the French would be convicted as long ago as 23 August 2003.  The personal involvement of Ministers who uttered “sad day” remarks in such arrangements including meetings at home certainly is a disquieting feature especially given the involvement.  

(b) Despite this it took the prosecution till until November 2005 to join these concerns as co-accused.  This is ascribed to deciding whether the prosecution had not as part of the earlier withdrawal agreed not to prosecute the French.  Given the contents of the affidavits filed herein, the delay cannot reasonably be ascribed to this.  

 AUTONUM   
THE MAURITIAN DOCUMENT

The prosecution has described the documents removed from Mauritius of inestimable value to the prosecution case - these documents were illegally removed in a manner which brings great disrepute to the South African legal system.  

 AUTONUM   
It is submitted that unless a court order clearly spells out that documents seized on the basis of ex parte orders obtained in secrecy, can removed by foreign nationals beyond the jurisdiction of that court before the owners/holders had a full opportunity to be heard, it is preposterous that any legal practitioner would read that into such an order.  It is perfectly clear that the current order in Mauritius precludes the communication/delivery of the documents to the South African prosecution and indeed the Mauritian authorities involved clearly consider any release to South Africa had not taken place and could not have legally taken place.  Again the prosecution has elected to conceal who “gave” them the documents in Mauritius.  

 AUTONUM   
Insofar as it may be suggested that the admissibility of documents is an issue only for trial when the documents become an issue in evidence, it is respectfully submitted that this cannot be correct as a general rule and it only can find any application if only admissibility is in issue.  

 AUTONUM   
It is the defence’ s contention that the prosecution does not have clean hands in this regard and that this issue is properly raised both in respect of the decision to allow continuance of the prosecution given this behavior (the postponement) and the issue of a permanent stay.  It is not only the use of the documents as exhibits, but also the fact that the prosecution has these in its possession illegally that is in issue.  In support:

(a) Persons in contempt of court can be refused a hearing until that contempt is cured.




See :

Ackerman v Ackerman 1940 CPD 16;






Hadkinson v Hadkinson 1952 (2) All ER 567;






Kotze v Kotze 1953 (2) SA 184 (C) at 186G-





188A;






Byliefeldt v Redpath 1982 (1) SA 702 (A) at 714 





D-F

(b) The prosecution’s conduct is akin to the unlawful enticement or extraction of an accused from another jurisdiction so as to bring him within this courts.  




See :

S v Wellem 1993 (2) SACR 118 (E)

(c) The damage done to the Accused through these documents in the form of trial prejudice cannot be established.  The documents have not been seen.  Clearly prejudice can be engendered by the mere possession and knowledge of these documents. 




See :
 S v Marx (Supra)

(d) It cannot be that the Accused must spend weeks preparing to possibly deal with the merits of the documents when the documents are in the illegal possession of the prosecution.  It is an issue which impacts on pre-trial rights and preparation.  

 AUTONUM  \* Arabic  
THE MANNER OF PROSECUTION
The prosecution admits that if their alleged actions are accepted as depicted, they have acted scandalously.  This is highly relevant to the application for a postponement and what the judicial response thereto must be.  

 AUTONUM  \* Arabic  
The prosecution seeks an indulgence to further investigate and prepare the matter for trial – obviously the manner in which they have done so up to now has a very important bearing on whether they should be allowed to continue with such conduct.  It is submitted that the State’s approach to the investigation and prosecution of this matter, was deeply flawed, improper and prejudicial to the Accused so as to warrant a permanent stay as the appropriate response.  

 AUTONUM  \* Arabic  
THE DELAY
The State seeks an adjournment until at least February 2007.  The basic chronology is thus the following:

(a)

The investigation of the Arms deal started in 1999.

(b)
The specific investigation of the Accused on all fronts started in 2001.

(c)
This carried on for 2 years in which all the resources of the best the NPA could muster armed with powers of investigation, were concentrated in an extensive investigation.  

(d)
This resulted in the publicly announced conclusion that the evidence established against Zuma, was insufficient for a successful prosecution.  The investigation as such against him, was concluded.  This was a result of a very carefully considered decision.  

(e)
This decision was in the end so clear that the usual prosecution policy that conspirators such as Shaik and Zuma should be jointly charged and tried, did not detract from it.  

(f)
On 20 June 2005 (less than three weeks after Shaik’s conviction) the NPA announced that they will charge Zuma.  On 29 June 2005 he was charged.  He had been dismissed as Deputy President on 14 June 2005. 

 AUTONUM   
The following features of the State’s investigation and prosecution of the matter, impact severely on the Accused’s fair trial rights.  

 AUTONUM   
An Accused was even pre-constitution entitled to know exactly what the charge against him embraces.  

 AUTONUM   
A prosecutor can only exercise powers lawfully given and is obliged not to act arbitrarily.  



See :


Reuters Group PLC and Others v Viljoen NO 





and Others 2001 (2) SACR 519 (C)
 AUTONUM   
The exercise of the prosecution’s powers is clearly justiciable and subject to challenge in court.  Only the decision to institute or continue a prosecution does not qualify an administrative action for the purposes of PAJA - that simply means such decision cannot be challenged or dealt with under that Act.  It does not mean it is immune from challenge.  It is certainly State action which can be challenged under the Constitution where it infringes fundamental rights or where interference or administrative law grounds are justified.  Certainly if its actions are marked by fear, favour or prejudice.  



Compare :

Highstead Entertainment (Pty) Ltd T/A 'The Club' 




v Minister of Law and Order and Others 1994 (1) 




SA 387 (C);






Mitchell v Attorney-General, Natal 1992 (2) 





SACR 68 (N);






S v Khoele 1984 (2) SA 480 (O)
 AUTONUM  \* Arabic  
SECTION 342 A OF THE CRIMINAL PROCEDURE ACT 
Section 342 A imposes a duty on the court to investigate any delay in the completion of proceedings which appears to the court to be unreasonable and which could cause substantial prejudice to the prosecution, the Accused or his or her legal advisor, the State or a witness (section 342A(1)).  Section 342A(3) confirs wide powers on the court to issue any such order as it deems fit in order to eliminate the delay and any prejudice arising from it or to prevent further delay or prejudice.  The orders which a court can make include an order refusing further postponement of the proceedings (section 342A(3)(a)), granting a postponement subject to any such conditions as the court may determine (subsection 3(b)), that a case be struck off the roll and the prosecution not be resumed or instituted de novo without the written instruction of the Attorney-General (subsection 3(c)).  

 AUTONUM   
In the event that the matter were to be struck off the roll, the likelihood is that the effect would be simply to defer the application for a permanent stay until the Accused is recharged.  The drawback will be that the same disputes, save for any additional disputes which may arise in the interim, will have to be determined in a few months time.  

 AUTONUM   
ALTERNATIVE RELIEF
The permanent stay application on behalf of the First Accused has been brought in terms of the Constitution.  

 AUTONUM   
Should the court not be satisfied that the First Accused has made out a case for a  permanent stay of proceedings (which we contend he has) then this court is empowered by the provisions to make whatever order it deems fit in order to eliminate the delay and prejudice suffered by the First Accused.  

 AUTONUM   
It is submitted, in the alternative, therefore, that, should the court not be inclined to grant a permanent stay or proceedings then the following order would be just and equitable:

(a) An order that the matter be struck from the roll in terms of section 342A(3)(c) of the Criminal Procedure Act.  

(b) An order that the State pays the First Accused’s wasted costs incurred as a result of the delay as envisaged in Section 342A(3)(e) of the Criminal Procedure Act as read with Section 342A(5).

(c) An order that, above and beyond the order in paragraph (a) above, the State should not be allowed to recharge the First Accused unless and until:  




(i)
The First Accused is provided with a final indictment.

(ii) The First Accused is provided with a hard copy of all 


documents that the State has in its possession in 


respect of the matter,

(iii) The First Accused is provided with an index to the 


State’s documents referred to in (ii) above and a list 


of all documents withheld by the State, and the 


reasons therefore.  

(iv) The State has finalised all of its investigations and 


investigative procedures, including any foreign 


mutual legal assistance application.  

 AUTONUM  \* Arabic  
In the circumstances, it is our submission that the most appropriate, indeed the only appropriate, remedy is a permanent stay of prosecution.  While we have referred to the various alternatives open to the court, we submit that none of those alternatives will adequately redress the prejudice the Accused has suffered and will continue to suffer in the event that a permanent stay is not granted.  

 AUTONUM   
We further respectfully submit that a remedy of a permanent stay is peculiarly appropriate in the circumstances of this case for the following reasons:

(a) It is the only remedy which achieves the snug fit envisaged by the Constitutional Court in Wild (supra) between the infringement of the Accused’s rights and the remedy.

(b) It is wholly in line with international precedents concerned with upholding an Accused’s fair trial rights.  

(c) It would result in the upholding of the Constitutional Rights of the First Accused.  

DATED AT DURBAN THIS 28TH DAY OF AUGUST 2006.
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