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Case 1o, 4636/2002 .

In the matter between
CCI SYSTEMS ROPRIETARW :
(F WHIGHEVEH IS NO PPL!C"ABLE '
{1} REPORTABLE: YESRD., A
and {@) oF !HTEHEST TO OTHER
(3) REVigED) . i ]
SHAUKET FAKIE N.O. »‘\" fl / A 00 v “ Fivst Respondent
. oate; R NATURE J
S AMBAQWAN.O. Becond Respondent
BULELANI NGCUKA'N.O. Third Respondent
M G PLEKOTA N. O, g Fourth Respndent

HARTZENBERG J;

(1) Dusing the years 1998 to 2001 the acquisition of the Strategic Defence Package (SDP) st
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an estimated cost of R30,3 blllion was highly topical. Becanse of doubts, criticisms and allegations.
of imprapmty the first rt:spohdent the Auditor-General, performed a high level review but despite
that, public disquiet persi sted. Dux:ing November 2000 the first, second and third: raspnndents were
appomted as-ajoint commissronto mvesngate the propnety ‘ofthe entire SDP. They eonducted the :
xnmtigatmn and eventually $ubzmtted areporton 14 Februa:y 2001. It was acceptnd and appmve&

by Pariiament. . C ]

(2) This application is one for access to information obtamed by the commission during the
invegtigation. Itis brought in terms of Act 2 of 2000, the Promot‘fon of Access to Information Act
(the Act). The applicant is a suppher of gpéclalised SOftWare and ormputer systems fm‘ defence
applications. It was exeluded aga suppl:er of sub-systems to be installed on Corvettes ordered by the
Department of Defence for use by the South: Aﬁman Navy. It beligves that the exclusion was
unlawful, ‘The second rc.‘pondent is the Public Protector The third respandent is the Natmnal
Dmm:or of Public Prosecutions. The fourth resyondent is tha Mxmster of Defence. Although 1o
relief was claimed ﬂgamsi the second, third and fourth respondents they all chose to oppose the
application. The second and third respondents support the principle of freedom to information but
opposc the application on the basis that it will not be in the 'intérest bf public of Soﬁth Africa. good

govemance. proper relationships With major Investors and the'sacuirity of the country that a,m:m be "
granted to the applicant, The fourth respondent relies on absclute and qualified privilege in terms t;f' "

the Aot,

(3) The applicant applied to the first respondent on 28 November 2001 for the following

docyments;

It has since escalated tremendously
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3.1 &ll draft versions of the report; I
3.2 al} audit files concerning the SDPs from 1 Jaouary 1998 to 20 November 200t

3. 3 all correspondence concerning the SDPs between the first respondent and the Departmem
sl

of Defence from 1 January 1998 to 20 November 2001, and
34 al comapomdcnce conccmmg the SDPS betwaen the ﬁrst respondem and the sccond

respondent’s office from 1 January 1998 to 20 November 2001. .~ - - . o I S
The application was done on the prescribed form and in terms of section 18 of tha Act,

(4) The first respondent’s reply thereto, dated 18 January foez gave three grounds on which

s . .
T L I Y

the request was refused. They were;
4.1 “The rumber of dacumems is foo vast, We do rnot kave the resaurces or capacity to go

through the contents of each and every dacument and evaluate the information contained zherem
The work involved in carzfully gaf;gg through the vast guantity of documentation and pracmsmg
Your request waufd substantially and unreasonably divert our resources ﬁ-am our core bmmess

The request is thergfore refusad in terms of Section 45(b) Qf‘ ihe Aet”
4.2 “ The documents contatn information that was supplied in strict confidence by various

third parﬁes The bulk of the mﬁrmaz‘ian and documentation was supplied after thely confidentiality

S g guaramaed We aré urablé to bréach aur undartdla‘ng Furthér, the nature df oyr workond the

need to obtain information fram various sources to enable us 10 carry out our function in the publia
interest may be feopardised by our disclosure of information supplied in confidence. The request is’

:harq"ore refused in terms of Secnan 37 of the Aet™,
4.3 “ The documents contain detailed information réla.ring fnter alia, to the dejence amf '

security needs of the Republit and, apart firom having been supplied in confidence, their disclasure
may also prejudice the pasinon of the Republic in that regard, Thr request is therefore ¥efused in

rerms qf’ Section 41(a) of the dct.”
| The first respondent invited thev applicant, 1f it dxsagreed vm;h its decislon, to bring a court
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application.
{5) On 18 February 2002 the applicant brought the present application. Its prayers were for
an order directing the first respondent to provide the applicant with the doouments specified in 3.1 ta

34 above and for costs agalnst the respondents who oppose-the application.
‘.}k.

Cics

(6) In its answering affidavit the first respondént disclosed that in the main the documents
emanated from the Depaﬁmem of Defence and Armscor. Armscor ig the procurement arm of the
Department of Defence. The members of the investigating team were.only allowed to inspect
documents under conditions of strict security and cenfidentiality and were not allowed to remove any
"original documsénts. -Documentation corisisting of aboiit 700000 pages was perused and about 135
000 pages were copied. Approxi.marlely 60 people from ‘the three agencies conducting the
investigation were involved, Ofthem 27 were from the first respondent’s team, For purposes of his
response to the request he only took into account the 135 000 pages (according to the joint report the -
exaot ﬁg_ure is 134 768 pages) which were copied. .;ﬁ.lthc.ugh ﬂfxg docurnents inlhis possession are not -

| an audit file he was prepared for the sake of convenience to regard them as such, Apart from the 135
000 pages the audit file co&lpﬁses working papers, cabinet minutes, minutes of ministerlat
committee meetings, documents emanating fiom the Deparfment of Finance which were mainly

* Teasibility stidies snd eConomic models, coutiter mvashnent dgresnients from the Department cff P
Trade and Iridustry and draft reporte. The tatal number of pages come to 225 000, The contracts
which comprise the SDP, ineluding the counter ﬁwestment contracts are current and bemg
mciprocally performed. According to him much of the information contained in the contracts are

confidential and worthy of protection, and dlsclosure thereof will be detnmemal to the wel l~bemg of

the Republic.

(7) What the first respondent does not deal with is how the different documents in its
possession havé been filed and indexed. It is insoncelvable that the investi gating team did nothave a
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filing system. Onc would imagjm that it would now be much eam:r to find and evaluate documcnts
than what the position was when the information was gethered. The fist respondent alse does not
deal, othcnmse than in ganeral terms, with the resources avaﬂabl: and what the inroad on its ordm,ary_
actwmes will be if the request 1s to be consndered intcrms ofthe Act. Itisalicged that the task will '
“irrespeotive of how many people are involved, require the expenditure of man honrs well in excess
of & year”, It is not very helpful to form an ides as how long it vﬁ!l take to cdmplate the task.-1
understand “men hous™ in excess of a year to imply that one man will work longer than a year to
mmplete the task, Twelve men may be able to complete itin Jus; over & month and tw‘.nty in three
weeks. The flrst respondent regrets" 'ihat he is unable to fimish the court with gmater Pﬂf&cmanﬁ'

-~

Al 4 ’ oyt . o --“'dl‘H

(8) In its replying affidavit the applimt Hmited its request to what has become known as
“the reduced record” which relates to the acquisition of the Corveites and in particular to

8.1 the de-selection of the applicant as the supplier of the Combat Suite's Informiation
‘Management System and the selection instead of the Detexis Diacerto Combat Suite Databus -

8.2 the selection of the supplier of the System Management System, the Navigation
Dlstnbutxon System and the Intagrated Platform Management System Stmulator; '

8.3 the role of Aftfoan Dcfencc: Systems (Pty) Ltd. (ADS) in the supply of the Combat Suite
for the Corvettes and its contlict of i mtercst by virtue of its involvement in the suppiy of the Corvetm

at various different leveis; and
8.4 the conflictof interest of Shamin Shaikh (the Chiefof Acquisitions in the Department of

Defence).

(%) The applicant no Jonger requires the documents specified in 3.3 and 3.4 above i.e. the
wmspgndénce concerning the SDPs between the first respondent and the department of defence and
between the first respondent and the second respandent. The first respondent, in the answering

affidavit, denled that such correspondence sxisted. The applicant was in posgession of some of those

i e presvpynpy L DN R L A re
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letters and attached it 10 its replying affidavit, Ina further affidavit the first respondent accused the
applicant of having led it into a trap! 1t attached all the relevant letrers. The applicant accepts the
first respondent’s declaration under oath that all the dumxmenm heve been supp!ied‘ .
| o A . RS
e (1 0) The Open Democracy Advice Centre (ObAC} brought an applicanon in terms of Rule
16A of the rules of court to he allowed to addrass the oowt as amfbeus curiae. Tt was opposed by the
respondents, ODAC wanted to have that application heard well in advance of the hearing of the
matter, |indicated that they can bring the application just befofe thc hearing and eventually :Mged '
with eounsel that such application, if necessary, can be brought after argument by the parties After
"'the argumeént T invited Ms. BaWa, who represented ODAC, to address the court on matters which
were relevant and not yet raised. Not surprisingly she sided totally with the applicant and castigated

the respondenis for not advancing open democracy.

(11) Mzr. Maritz for the first respondent in an ingénious ergument asks for the dismissal of the
épp!icaﬁﬁn on the following basis: He says that when the first mspondcnt informned the applicant that
it was entitled in terms of section 45(b)z of the act to rqﬁ.\se the request (the volutne Ob.lﬁﬂmn): the
ap phmt shcnuld have bmught anew request in termms of section 18° for access to the reduced remrd
He relies on a letter, dated 1 August 2002 by the first respondeut to the applicant. In that !etter it ls ﬁ,
stated that the original request was broad, that the applicant conceded in the replying affidavit that it

? Sec 45 reads; “The try'brmanon oﬁ‘z‘cer ofa pﬁblw body may refise a requestﬁ:r GILCEss.

to a record of the body if -
(7 .

(b) the work involved in pro cessmg the i reque.sr would subsmmfal.{y and
unreasanably divert the rescurces of the public body. .

. ?Section 18 provides that the request for access is to be in the Preaﬂf ibed form and that |
the form must gpecify a number of requirements one of which is that “rke requester (iy) to
provide syfficient particulars to enable an official .. to identify ... the record .... and the requester

(section 18 (2)(a) )
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was not aware of the hulk of the record, that in the opinion of thé first respondeﬁt it should have been
aware thereof and that the applicant watered down its request to the reducﬁd record. It is ther said
that the request forthe reduced record constitutes a naw request and an imgularrequest in that it was
not preceded by a section 13 reguest The applicant ia fomally mvxtad to wnthdraw the apphcatlon,
tender costs and to draft a new application. Mr. Maritz adopts the reasoning in the letter and says
that it appears from the joint report that 700 Ooo.pagea were pemsad and that 134 768 pages wers
copied. He says that the applicant therefors knew of the bulk of the record and had to expect to be

met with a volurue objection, T : “ .
w

{12) T do fiot agree. Section 81(3) of the Adt provides that there is an onus on the party
claiming that the refusal ofs request for access complies with the provisions ofthe Act. Furthemmre
in terms of section 9 some of the objects of the Act are to give effect to the constitutional right of
access 10 any information hcld by the State®, and 10 establish voluntary and mandatory mechanisms
w}uch enables persons to obtain access to records of publm arid pmrate bodies as swifily,
mexpenswely and efforilessly as reasonably passﬂ:le . Moreover, section 2(1) of the Act provides
that when interpreting & provision of the Act the court must prefer a reasonable interpretation
¢onsistent with the oiaj'qcts of tha Act over an alternative intefprefation inconsistent therawlth.l The

" letter of 18 January 2002 is vague. It does not say how tnany documerits &re in the posstssion fthe

first x'e#pandem and what his resources are. It did not dischacge any onus. The procedure which Mr
Maritz. wants the court to sanction is slow, expensive and cumbersome. Moreover th'e' first
respondent knows very well what documents the applicant require, does not deny that it i in
possession thereof but proffers a reascn why it is not necessary for it to go and look for them. A new

section 18 request will not give any new information tothe first respondent to alleviate the obligatinn

“4Section 9 (a) (i)
% Section 9 (d)
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imposed upoan it by statuee,

(13) Before de.almg with chapter 4 of the Act and the protection that it gives to the
.respondents ﬂ is necessary to addrm another aspect.i.e. the question nfwhat exactly is meant by a
r:cord, ‘Iheresmndantsmntmdmaxauthcducumenu aompnseonerccord. M. Magitz goes so far
a4 to argue that if there ave draft reports amongst the Ppapers access not only to them but to all the
documents, the record, may be refused in terms of section 44(2) (¢) of the Act®.

R

(1 4)‘ ‘Record™ is defined in section 1 of the Aat as “any recorded jnformetion . regardless of
form or medium ..... in the possession or under the control of that public ... . body™, Section 29(2)
glves an idea of what recorded information the legislature bad in mind. If I undarstand the section
correctly it relates to information in written and printed forr, video recordings and ;’)hotograﬁhs, tape
recordings , computer qata or possible other forms of recordings, yet 1o be invented. Xt stands to
reason that a single page can constitute a “record™, If there is one page about one su%»jéct in 'ihe'
possession of the public body it is a “regord™. If however thete are 700 000 pages on one subject
one page of which is the requester’s marriage certificate of his marriage in China, and he wants
access thereto he can fill cxut 8 request in terms of section 18 for the marriage certificate, The
. “reeord” requxred is the one page and not the 700 000} pagcs I my judgment each ifem in itseilf 3 ‘_'
constxtutng a repord as cnvisagad in the Act, be it an original or not. ' o

S It provides that an information officer may refuse & request for access if the record
contalts a preliminary, working or other draft of an official of a public body. :

B Ty Samort
gy
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(15) It is clear that the respondents do not allege ihat all ths documents in the first
respandc:nt’s possession are entitled to protcctiou in terms of the provisions ofchapter 4 of the act, It
has invoked the provisions on which they rely ina  geperalized way.: The eonmbon is that some of
the documents erjoy the protection against disclosure which is provided for in one or mere of the
sections in chapter 4 of the Act. ' Not one of those. docuttients were identified, The defence is.
therefore that the requested documents are so voluminous that the first respondent cannot reasonably
be expected to analyse them aI.l in order to identify those which gay. be protected from disclogure.

(16) In my view and because of the onus created in'section 81 it will be necessary for the
information officer to identify documents which he wants to withhold. A description of his
entitiement to ﬁi"otection is to be given, one would imagine, as in thc_ca;e of a discovery affidavit in
which privilege is claimed in respect of some documents. The question of severability may come
into Plﬂ)’ Paragraphs may be blocked out or annexures or portions may be detached. The
provisions of section 82 of the Act read with section 80 coverthe case where there is a dispute nbout
the question ifa document or enly a portion thereof is to be disslosed and the decision of the court is

raquned to rule if a document is protected in whole or in part.

R P e e ST PR

el opteN
-~ o

{17) The approach of the respondents, even in respect of the reduced, record makas it
impossible to evaluate if the respondents justifiably claim privilege in respect of dosuments and if
-portions thereof are not to be given access to. In the result 1 agreé with Mr. Ragers that the only
objection which bas in fact been raised is-the volume‘objcctioxi. If regard is had to the media

coverage which this matter enjoyed agd the prominence of the members of the joint commission this

7 Betion 28 provides that if a request for access ta a record Is made which may or must
be refused in terms of chapter 4 every part that can reasonably be severed from any part that
containg such information must be disclosed .
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ts certainly a casc where maxlmum asoass is necessary to dispe! any susplcion of a cover-up. It is
not good enough to hide behind generalities. If it means that the first resbnndent has to empioy extra
staff it must be done. The applicant aIludes to conflicts of i mterest and politica) pressure, If at al!
feasible such suspicions must be put to rest, | i ” ;;;, . I o “ ,,
(18) The applicant argues that if he was deselected as supplier die to political pressure or
some impropriety a comparison batween draft reports and the final one may indicate that that is what'
happened. Converssly if thers was no irspropriety the very samg! gump,arison will prove that, That
raises the question what the object of section 44 i8. [twas submitted that it is not to hamper a public
body in its administration and fbﬁﬁufaﬁou of policy and to guard against the supply of confidential
information . premoaturely. Senjor and junior officials must be sble to talk frecly about the .
development of policy matters and their intcramion.at a stagc: before finalisation should not at that
stage be acoessxble. Op;mrmnlsnc entrepeneurs should not be allowed to obtain information along
this route wtuch give them an unfair advantage ovev their rivals, In my view it does not deal with -
histori¢ situations. The joint report has been finalized and accepted by.Pﬂrhamcm.. Atthis stage the
draft reports are only of historic importance and cannot ubstrgct'tlja joint comnmission in its work. In
my view they arc no longer protected by the prOVlsiOPs of sect'ioii 44 | a

o

" (19) When it comes to confidential matters it is o that section 37 provides that an
information officer must refise access if disclosure will lead to a breach of a duty of conﬁdénce and
may refuse access if disclosure may lead to cutting off'a :source: of information. One can understand
the rationale behind the provision. It is in a strange way to be compared with the positio:; of the
police informer. On the other hand it must be remambered that the definition of a third party in
section | ofthe Act specifically excludes “public bodies.” It is to prevent technical objections'based
on what department is really in possession of a document. Ms. Bawa referred me 1o the matter of
MctGehse v C I A case no. 82-1096 argued on 15 September 1982 inthe U. 5. D. C. Circuit Court of

M
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Appeals in the District of Columbia, The judgraent of Circuit Judge Harry T Edwards was delivered
on 4 Januery 19835, Under the hcading *““Agency Records” Covered by the Act” he said the

following: ! S S,
-
“]f recaords obtained ﬁ'om other agencies muld no: be reacked by a FOIA (the AMer:cait'.

equivalent of the Act) J‘eque.s‘t. an agency seeking to shield documemsﬁom the public could rran.y&n
the docurments jbr sqfékeepmg to another government department,’ It could theregfler decline to

afford requesters access to the marenals an the growrd that it lacked “custody” or “control” over .

the records and had no duty 1o retrieve them. The a,gcm:y hold(ng the documents could likewise.
vesist disclosure on the theory that, from jis perspective, the documems were not * agency recor

The net effect could be wholly 1o ﬁustmte’ the purposes of the Act. "

(20) Of course it is likely that there are many instai_:.ccs of information which was given in
strict confidence, not by other departments but by third parties. One can understand that there is a
duty to protect such third parties and that the respondents would be raﬁa_is; ﬁﬂthcy_ did pot do g0, In. |
my.view. hdwever it is for the respondents to ‘identify the réeord which is to be i:mtesmd and to state
concisely why it maintains that access to jt canbe withheld. Arguments may arise.2s10 ssvetablhty »
and may end lyp before auudge Exactly the same considerations apply ta documzm;]wh;ch may be,.- j
,w,thheld m termx af secuon 41 on thc ba;is that 1ts dxsclpsure nmy cause prc_;udxce to thg defenoe, "_
secutity and mtematxoml relations ofthe countey or would reveal information specified jn section |

41(1)0”) Crnd et g rearbeves e Tive &-’*‘#ﬁ" iy e i s cavid dow

T S Unlortuna tely 1 was handed 2 copy of the judgment without the precise reference.

0y
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(21) 1t has been argued that the applicant knows exactly what he wants and is already in
possession thereof and that that is evident from the pa&iculars of claim in an action which he..has
instituted agmnst the fourth respondent, The argument is that he does not really need the mcords
‘There is a ﬁtrther argumeit that as he has mmmted nction agamst the fourth mpondent du:mqg '
August 2002 he is precluded in terms of the provisions of‘section 7 of'the Act to get acesss. Section
7 provides that the Act doesnot applytoa record request,ed aﬁer commencement 6f criminal or civil
proceedings. In this matter the request was long bcfore institition of action. The prohibition against
dccess after commencement of procesdings was obvmusly mcludgd in the act t0 see to it that Jitigants
tnake use of their remedies as to discovery in terms of the rules oftb.c relevant court and to avoid the.
possibility that orie [itigant gets an unfan‘ advantage over his adversary. Before a litigant has;
instituted proceedings and even if he wants to institute proceedings he is, in my view not proh:bltcd
from invoking the provisions of the Act to got access. One of the Objects of the Act must be that
citizens can get mfoxmmon regarding wrongs perpetrated against them to ensble them to hold the
wrongdoers accounmblc in a court of law. See section 9 (c) and especielly 9 () To mterpret the

Ast that everybody who contemplates legal action is prohibited from requesting access will be to

render the Act nugatory for the very purpose for which it was promulgated,

22y Although 1 am satisfied viat the first respondeot ié obliged 5 provide the relevant
documents to the applicant I have come to the conclusion ﬁm It may ecause prejtfdicc to the Defence
Force and the Government to order it to produce the whole reduced record. Mr. Rogers sugg’sstcd- ‘
that in such & case a via media is to be followed L.e. to order the first respondent to make avmlable_ |
those records to which no objection is raised, within a stated period of time, and in respect of the
balance of the records of the reduced record, to identify thém and state the reasons why access may

or must be refused and in respect of which portion of the record it is to be refused. 1agree with that

9 Section 9(e) provides that one of the chjects of the Act is “generally, to promote
transparency, secountability and effective governance of all .. . public bodies...” _
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submission. Forty court days or cight weeks seezn to ¢ ta be enough for it to do go.

I make the following order:
1,7The first, respondent is ordered to provide the apphcant by no later than 40 covirt days f‘mmﬁr
the date of this order with the follow:ng records: A
L1. all draft versions of the report submitiad to Parliament by the joint mvestrgating
team regarding the so-called Strateam Defence Packages for the pracurement
of armaments for the South African National Dc&nce Force.
1.2, in respect of all audit files concerning the Stﬁtegic Defence Packages for the
procurement of annaments for the §' A Nationa] Defence Force from 1
January 1998 to 20 November 2001 dealing with:
1.2,1 the dc-selncnon of the applmant &3 & supplier of the Combat Suite’s
Infomwtwn Management System and the selection instead of the
Detexis Diacerto Combat Suita Databys - '
1.2.2 the selectnon of the supplier of the Systems Manasemenz System,
Navigation Dxatnbuﬂm System and  the Integrated Platform
Management System Simuilator L h
' L25'the'role'f Atticain Do Systeris (Pry) Lit s coiipiny contiolied f »
by Thomeon-CSF of France (wliich later changed its name to Ti:algs o

International), in the supply of the Combat Smte for the Corvettes
.and its conﬂict of interest by virtue nf 1ts involvement in the supply

of the Corvettes at various different lcwls, namely as:
1.23.1a menber of the consortium consumtmg the prime contrastor [
[

for the supply of Corvettes; ' , !
1.2.3.2 the supplier of Combat Suite and at the same time being the

Combat Suite Inte:grator I
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1.23.3 the supplier of various systems and sub-systerns for the Combat
" Suite, including the .SMSi and the Combat Management
System ; and ; o
. h2.3.4 an assocmte company (1 s. -a company in the Thopson-CSf
group) of the supplier of the Dctcx:s system; '

1,2.4 the conflict of interest of Shamin Shaikh as;
1.2.4.1 the Department of Dcfence 8 Ch:ef of Acquisitions and

chairperson or member . of v%;wus committess. and beards
involved in the assessment of the SDP; and
1.2.4.2 Lrother of Schabir Shaikh, who at all material times had an
indirect interest in ADS
1.3 all the documents and records in respect of which it has no objection in terms of
chapter 4 or section 12 of Act 2 of 2000; and '
1.4 a list of all the documents and records in mpect of wb.wh it objeets in terms of
the provisions of the aforesaid Act 2 of 2000, setpng out clearly and concisaly
(ﬁ)€ description of the document or recofd (b} 'ihe basis for the objection,
(c) an mdicauon if the objectwn telates to the whole doeument or only ‘to

a R RTTEPIIPER RV T

Mons thereof and it so. (d) 1o which pomons. o i . R
2 The respondents ate ordersd jointly and severally to pay the applicants costs of the

application inclusive of the costs of two counsel.

4 7T HARNZENBERG
JUDGE OF THE HIGH COURT.
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