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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO : CCT 86/06

In the matter of:

SCHABIR SHAIK AND 10 OTHERS



          APPLICANTS

versus

THE STATE







       RESPONDENT
RESPONDENT’S ANSWERING AFFIDAVIT

I, the undersigned,

JOHAN DU PLOOY,
do hereby make oath and state:

I. INTRODUCTION

I am a Senior Special Investigator employed at the Directorate of Special Operations (‘DSO’), Promat Building, corner of Cresswell and Moreleta Streets, Silverton, Pretoria.

1.1. I am duly authorized to make this affidavit on behalf of the Respondent.

1.2. The facts deposed to below are true and correct and fall within my personal knowledge or on documents under my control or on documents or copies of documents I have seen, unless the context indicates the contrary or it is expressly stated otherwise.

1.3. Where I make legal submissions, I do so on the basis of advice received from the Respondent’s legal advisers which I believe to be correct.

The Applicants seek leave to appeal to this Court against three discrete orders of the SCA:

1.4. The SCA’s order on leave to appeal.  After their conviction and sentence in the Durban and Coast Local Division of the High Court on 2 and 8 June 2005 respectively (‘the High Court’), the Applicants applied to the trial court for leave to appeal to the SCA against their convictions and sentences on all three counts.  Their application was partially successful in that the High Court gave some of the Applicants leave to appeal against some of their convictions and sentences, but refused the rest of their application.  The Applicants petitioned the SCA for the leave to appeal which the High Court had refused.  The SCA determined their application by an order made on 15 November 2005.  It appears in Bundle B Vol 4 page 156.  In terms of the order, the SCA granted the Applicants part of the leave they sought, referred part of it for oral argument and refused part of it.  The Applicants now seek leave to appeal to this Court  against the SCA’s order on leave to appeal insofar as it refused the Applicants the full leave to appeal they had sought.  They do so in prayer 2 of their notice of motion.

1.5. The SCA’s main judgment.  In prayer 3 of their notice of motion, the Applicants seek leave to appeal to this Court, against all the orders made by the SCA in its main judgment on appeal.  The judgment is in Bundle B Vol 5 at page 291 and it culminates in the order at page 382.  The SCA dismissed all the Applicants’ applications for leave to appeal and appeals.

1.6. The SCA’s POCA judgment.  In prayer 4 of their notice of motion, the Applicants seek leave to appeal to this Court against the SCA’s judgment and order made on 6 November 2006 on the Applicants’ appeal against the confiscation order the High Court had made in terms of s 18 of the Prevention of Organised Crime Act 121 of 1998 (‘POCA’).  The judgment is in Bundle B Vol 5 at page 271 and it culminates in the order at page 286 in paragraph 35.

1.7. This affidavit is in the main confined to the Applicants’ application for leave to appeal to this Court  against the SCA’s order on leave to appeal and the SCA’s main judgment.  It also deals with prayer 1, which as explained below is an application for condonation for the late bringing of the application in relation to prayer 3 (but not prayer 2).  I refer to these proceedings collectively as ‘the criminal proceedings’.

1.8. The State will file a separate affidavit in response to the Applicants’ application for leave to appeal against the SCA’s POCA judgment.

II. OBJECTIONS IN LIMINE TO THE APPLICATION FOR LEAVE TO APPEAL IN THE CRIMINAL PROCEEDINGS

It will be convenient for me to begin by setting out the State’s objections in limine to the application for leave to appeal.

Prayer 2 seeks leave to appeal to this Court against the SCA’s order on leave to appeal described in paragraph 3.1 above.  I make the following submissions specifically in relation to this prayer:

1.9. I submit that the relief sought in prayer 2 is incompetent in law.  This Court has held that ‘where an application for leave to appeal to the SCA is refused by the President of the SCA …, any subsequent appeal to this Court is considered to be an appeal, not against the decision of the SCA, but against the High Court decision’ (Mabaso v Law Society of the Northern Provinces 2005 (2) SA 117 (CC) para 18). Following the SCA order of 15 November 2005 the Applicants’ remedy was to apply to this Court for leave to appeal against the High Court judgment (as envisaged in Constitutional Court rule 19(1)).  The Applicants have not done so.  Prayer 2 itself and paragraph 61 of the founding affidavit make it clear that prayer 2 seeks ‘leave to appeal to this Court against the SCA’s refusal to grant leave to appeal to certain of the applicants in its order of 15 November 2005’.  The Applicants have accordingly misconceived their remedy.

1.10. If the Applicants were minded to apply for leave to appeal to this Court against those portions of the High Court judgment in respect of which the SCA refused leave to appeal, they were required to do so within 15 days after the SCA refused leave to appeal (proviso to Constitutional Court rule 19(2)), i.e. by 6 December 2005.  The present application was brought more than a year after expiry of this deadline.  The Applicants have not applied for condonation in respect of their failure to comply with this deadline; it appears from paragraphs 366 to 369 of the founding affidavit that their condonation application (prayer 1) is limited to the relief that is sought in prayers 3 and 4 of the notice of motion.  In other words, the Applicants seek condonation for their tardiness after 27 November 2006 (15 days after 6 November 2006) but do not seek condonation for their tardiness after 6 December 2005.  It is submitted that their delay between 6 December 2005 and 27 November 2006 is not explained or excused by any of the reasons advanced by the Applicants in relation to their delay after 27 November 2006.

1.11. I accordingly submit that the relief sought in prayer 2 should be dismissed on the grounds that it is entirely misconceived and that it has been sought out of time.
As stated prayer 2 seeks leave to appeal to this Court against the SCA’s order on leave to appeal described in paragraph 3.1 above.  Prayer 3 seeks leave to appeal to this Court against the SCA’s main judgment described in paragraph 3.2 above.  I make the following submissions in relation to both of these prayers:
1.12. Leave to appeal will be granted by this Court if, first, the application raises a constitutional matter and, second, if it is in the interests of justice to grant leave to appeal.  A consideration of what is in the interests of justice involves an evaluation of all the circumstances of the case, including factors such as:  the importance of the constitutional issues raised; the prospects of success; and the public interest in a determination of the constitutional issues raised.

1.13. I submit that no constitutional matter arises from the SCA order of 15 November 2005 and the SCA judgment and order of 6 November 2006.  In the criminal proceedings (as distinct from the asset forfeiture proceedings) the Applicants did not raise any constitutional issues, whether before the High Court or before the SCA.
1.14. The Applicants accept that they ‘do not have a further right of appeal on the findings of fact, but only on constitutional issues that are not related to a dispute founded upon findings of fact’ (para 250 of the founding affidavit).  The Applicants have however attempted to manufacture constitutional issues by adducing new evidence that was not before the SCA (or the trial court) and which raises a wide range of material disputes of fact.  The application is largely founded on an avalanche of factual material that does not appear anywhere in the SCA record – Bundle A consists of some 3 000 pages of material not placed before the High Court or the SCA.  So central is the new factual material that, apart from general descriptions of the charges, their defences and the judgments of the High Court and the SCA, the Applicants make no reference whatsoever to the SCA record.

1.15. The Applicants have made little attempt to demonstrate that the SCA erred in its analysis of the evidence before it.  On the contrary, as explained, the application for leave to appeal is based almost entirely on new evidence which is alleged to give rise to constitutional issues.  If that evidence is not admitted by this Court (a matter dealt with below), then there is simply no basis for the Applicants’ attempts to overturn the SCA judgment.  It is trite that, in the absence of any reasonable prospects of success, the interests of justice require that an application for leave to appeal must be refused.

1.16. The application is inconsistent with Constitutional Court Rule 19(3)(b), which permits an applicant for leave to appeal to include ‘such supplementary information or argument as the applicant considers necessary to bring to the attention of the court’.  I submit that Rule 19(3)(b) does not permit an applicant for leave to appeal to make out an entirely new case.  An application of that sort is an application for direct access as contemplated in section 167(6)(a) of the Constitution and governed by Constitutional Court Rule 18, not an application for leave to appeal governed by Rule 19.  I refer in this regard to the judgment of this Court in Prophet v National Director of Public Prosecutions 2006 (2) SACR 525 (CC) paras [47] to [52].

1.17. For the reasons that follow, I submit that the Applicants’ attempt to place new evidence before this Court is irregular and should be refused.
1.18. Factual material that does not appear from the record of the courts a quo may only be admitted before this Court in terms of Constitutional Court Rule 31 or section 22 of the Supreme Court Act 59 of 1959 (‘section 22’) (which is incorporated by Constitutional Court Rule 30).  I refer in this regard to Prophet, supra, para [33].  In their application for leave to introduce the new evidence, which was delivered very belatedly on 31 January 2007, the Applicants rely on both Rule 31 and section 22 (para 6 of the founding affidavit in the Applicants’ ‘interlocutory application’ dated 31 January 2007).

1.19. The bulk of the new factual material placed before this Court consists of the papers placed before His Lordship Mr Justice Msimang in the Natal Provincial Division of the High Court, in an application by the State for an adjournment in the prosecution of Jacob Zuma (‘Zuma’) and others, and the counter-application by the accused in that case for a permanent stay of prosecution (‘the Zuma proceedings’). The deponent states in paragraph 85.4 of the founding affidavit that ‘[c]ertain of the relevant facts do not fall within [his] or the Applicants’ personal knowledge and [he] can therefore not positively verify them. They are advanced on the basis that they are correct.’  A cursory perusal of the papers in the Zuma matter will reveal that they contain a mass of serious, often scurrilous and largely unfounded allegations of impropriety against the NPA and several of its employees, which are strenuously disputed by the State. Many of these averments are unsupported by any acceptable evidence. Others rely on hearsay and innuendo. All are self-serving and wholly untested. In these circumstances, I submit that the Applicants should not be permitted to introduce and rely upon such material on the facile assumption that it may be correct.

1.20. I submit that the new evidence which the Applicants seek to adduce does not satisfy the requirements of Constitutional Court Rule 31.  Rule 31(1)(b) clearly has no application in the instant case.  As regards Rule 31(1)(a), this provision only permits an Applicant to canvass facts that are ‘common cause or otherwise incontrovertible’.  As is apparent from the affidavits of Leonard Frank McCarthy (‘McCarthy’, Bundle A Vol 19 - 20 and Vol 32 pages 2840 - 2851), Vusumuzi Patrick Pikoli (‘Pikoli’, Bundle A Vol 27 pages 2416 - 2434), Penuel Mpapa Maduna (‘Maduna’, Bundle A Vol 27 pages 2435 - 2459) and Bulelani Thandabantu Ngcuka (‘Ngcuka’, Bundle A Vol 27 pages 2462 - 2486), many of the key ‘facts’ contained in the papers lodged before this Court as Bundle A are strenuously disputed by the State.  Nor can any of the disputed facts be said to be ‘otherwise incontrovertible’.

1.21. It follows that any attempt on the part of the Applicants to adduce new evidence on appeal would have to be sourced in section 22 of the Supreme Court Act.  This Court has however held on several occasions that evidence may only be admitted in terms of section 22 in exceptional circumstances where the evidence sought to be admitted is ‘weighty, material and to be believed’ and where there is a reasonable explanation for the late filing of the evidence (Prophet, supra, para [33]).  For the reasons that follow, I submit that this test is not satisfied by the new evidence on which the Applicants seek to rely.

1.22. I submit that the Applicants have not adduced a satisfactory explanation as to why the evidence is only sought to be introduced at this late stage (i.e. why it was not led at their trial or at least prior to the SCA appeal).  The Applicants aver in paragraph 85.3 of the founding affidavit that ‘[m]any of the material facts and circumstances … were not known to the Applicants (or their legal representatives) at any time either before or during the SCA appeals’.

1.22.1. It is however apparent from the papers that the vast majority of the factual material Applicants wish to rely on was indeed very well known to them prior to their trial.  The Applicants make very little effort in their papers to distinguish between the factual material which was known to them and the material which is alleged not to have been known to them.  (See further paragraph 94.3 below.)

1.22.2. All the new factual material placed before this Court was available to the Applicants prior to the hearing of the SCA appeal, and yet no application was made in terms of section 316(5) of the Criminal Procedure Act No 51 of 1977 (‘the CPA’) to lead further evidence for consideration by that court.  It will be submitted below, especially in paragraph 94.4, that the Applicants’ explanation for their failure to do so is unconvincing and unsatisfactory. It is clear that the Applicants have been remiss in this regard and I am advised that any application to adduce further evidence on appeal should be dismissed on this ground alone.
1.22.3. The Applicants were legally represented by senior counsel and an attorney in both the High Court and the SCA.  Apart from one (curious and patently self-serving) allegation relating to the quality of senior counsel’s advice not to challenge the legality of certain search and seizures before the commencement of the trial in the High Court (which I deal with below), the Applicants have not suggested that to date they were hampered by inadequate legal representation.  There is no good reason why the Applicants could not have adduced the new evidence at an earlier stage.

1.23. One practical consequence of the Applicants’ attempt to place the new evidence before this Court for the first time is that this Court has been deprived of judgments by the High Court and the SCA, or at least a judgment by the SCA, dealing with the new matter.  This Court has repeatedly stressed the importance of raising constitutional issues in the court(s) a quo, both as a matter of fairness to the parties involved in the litigation and to prevent this Court from sitting as a court of first and final instance.  If this Court were to grant leave to appeal, it would be required to sit as a court of first and final instance in order to determine matters of profound public importance.  I submit that this would not be in the interests of justice.
1.24. Another practical consequence of the Applicants’ attempt to place the new evidence before this Court for the first time is that, if it is admitted, this Court will be faced with a vast array of unresolved factual disputes.  These disputes cannot be decided on the papers.  If this Court were to admit the Applicants’ new evidence it would in all likelihood be required to hear viva voce evidence for many months.  The upshot would be a de facto re-trial of the Applicants before our country’s highest appellate court.  I submit that that would not be in the interests of justice.
1.25. The Applicants admit that they do not have personal knowledge of most of the ‘facts’ on which they now rely.  As pointed out above, Mr Parsee states candidly that some of the facts cannot be verified since they ‘do not fall within [his] or the Applicants’ personal knowledge’, and avers that these facts ‘are advanced on the basis that they are correct’ (para 85.4 of the founding affidavit).  It does not assist the Applicants to say, as they do, that these ‘facts’ are ‘referred to for the purpose of demonstrating the issues that have been raised by Zuma and the Thint companies’ (para 243 of the founding affidavit).  The Applicants have thus placed before this Court a mass of evidence in circumstances where they are unable to depose to the veracity of the very evidence on which they purport to rely.  Much of the evidence now relied upon by the Applicants to found their application for leave to appeal is therefore inadmissible.

1.26. In all the circumstances, I am constrained to submit that the present application has not been brought bona fide, but that it is simply an attempt by the Applicants, and the First Applicant in particular, to avoid the consequences of convictions and sentences properly imposed and confirmed on appeal.  I thus submit that this application for leave to appeal is vexatious and frivolous, that it has no prospects of success and that it is not in the interests of justice in all these circumstances to allow leave to appeal.
III. RESPONSE TO INDIVIDUAL PARAGRAPHS OF THE FOUNDING AFFIDAVIT OF MR PARSEE

I turn now to deal with those averments in the founding affidavit of Mr Parsee that require a response.  In doing so, I am advised that it will be necessary for me to deal with the new evidence even though such evidence is not (for the reasons set out above) properly before this Court.  To the extent that I deal with the objectionable evidential material, this should not be construed as an admission as to its admissibility before this Court.  In order to avoid prolixity, I shall avoid repeating what I have already said, but respectfully request that it be read as if incorporated in what appears below.  Where I do not deal with a specific allegation that is inconsistent with what is stated above, the allegation should be taken to be denied.

AD CHAPTER A:
THE PARTIES

Ad paragraphs 4 - 15
I admit these paragraphs.

Ad paragraph 16
I admit this paragraph.

AD CHAPTER B:
OBJECT AND BASIS OF THE APPLICATION


Ad paragraphs 17 - 18
I note that in these paragraphs the Applicants wrongly describe this application as one in relation to the judgments granted and orders made by the SCA on 6 November 2006 only.  I refer however to prayer 2 and to paragraph 6 above.

Ad paragraph 19
For the reasons given in paragraph 7 above I deny that this application has been properly brought in terms of Rule 19 and the Constitution, alternatively that it should be granted in terms thereof.

Ad paragraph 20
For the reasons given in paragraphs 7.2 and 7.3 above, I dispute that any constitutional issues arise from the SCA order of 15 November 2005 and the SCA judgment and order of 6 November 2006.

Ad paragraph 22
For the reasons given in paragraphs 7.5 to 7.14 above, I dispute that the Applicants are entitled to place before this Court the documents in Bundle A and Bundle B (other than those which formed part of the SCA record) for the purposes of an application for leave to appeal in terms of Rule 19.

AD CHAPTER C:
THE DURBAN PROCEEDINGS

Ad paragraphs 23 - 26
I admit these paragraphs.

Ad paragraphs 27 - 47

1.27. The indictment speaks for itself.  It is accordingly not necessary for me to admit or deny the correctness of the summary in these paragraphs of the indictment.

1.28. I do not admit the correctness of all aspects of the summary of the Applicants’ defences to the various charges.  These appear more accurately from the judgment of the trial court.  (In giving this response I have noted that two successive paragraphs are both numbered 46.)

Ad paragraphs 48 - 51

I admit these paragraphs.

Ad paragraphs 52 - 56

The judgments of the High Court on the merits and on sentence speak for themselves.  It is accordingly not necessary for me to admit or deny the correctness of the summary in these paragraphs of the High Court’s judgments.

Ad paragraphs 57 - 58
I admit these paragraphs.

AD CHAPTER D:
APPLICATION TO THE SCA FOR LEAVE TO APPEAL

Ad paragraphs 59 - 60

I admit these paragraphs.

Ad paragraph 61

For the reasons given in paragraph 6 above, I deny that it is competent for the Applicants to seek leave to appeal to this Court against the SCA’s refusals to grant leave to appeal in its order of 15 November 2005, alternatively to do so at this stage without any application for condonation.

AD CHAPTER E:
THE SCA PROCEEDINGS

Ad paragraphs 62 - 63

Save to add that the SCA’s judgment in the asset forfeiture proceedings is at Bundle B Vol 5 pages 271 to 287, I admit these paragraphs.

Ad paragraphs 64 - 82

The SCA’s main judgment speaks for itself.  It is accordingly not necessary for me to admit or deny the correctness of the summary in these paragraphs of this judgment.

AD CHAPTER F: 
FACTS AND CIRCUMSTANCES ALLEGED TO BE MATERIAL TO THE APPLICATION

I turn now to the factual allegations upon which the Applicants purport to found the present application.

AD SUB-CHAPTER F.1:
GENERAL ISSUES
Ad paragraph 83

1.29. For the reasons given in paragraph 7 above, I deny that is appropriate, let alone ‘necessary’, for the deponent to ‘detail’ the ‘facts and circumstances’ set out in the founding affidavit.

1.30. Insofar as the Applicants’ chronology is concerned, this is admitted to the extent that it is not specifically disputed elsewhere in this affidavit and does not conflict with the more detailed chronology set out in McCarthy’s affidavit (Bundle A Vol 19 pages 1663 - 1726).

Ad paragraph 84

I admit the contents of this paragraph.

Ad paragraph 85

For the reasons given in paragraph 7 above, in particular paragraph 7.11 above, I deny the contents of this paragraph.

Ad paragraphs 86 - 87

The Applicants purport to rely on, amongst other things, the ‘facts’ set out in the papers in the Zuma proceedings.  Not only were these ‘facts’ not placed before the SCA but, as explained in paragraph 7.9 above, many of key ‘facts’ are strenuously disputed by the State.  For the reasons given in paragraphs 7.6 to 7.14 above, I submit that none of the new evidence should be admitted.

AD SUB-CHAPTER F.2: 
THE INVESTIGATIONS
Ad paragraph 88

I repeat paragraph 28 above.

Ad paragraphs 89 - 103

Although some of the factual allegations contained in these paragraphs are not entirely accurate and others are not complete, for present purposes the State does not dispute them.  I however reiterate that the correct and comprehensive chronology is to be found in McCarthy’s affidavit (Bundle A Vol 19 pages 1663 - 1726).

Ad paragraph 104

1.31. The decision whether or not to initiate search and seizure operations against Zuma during 2001 was one within the discretion of Ngcuka, the former National Director of Public Prosecutions (‘the NDPP’).  In making such decision, the NDPP acted bona fide and took into account the nature and extent of the information and evidence available at that stage of the investigation and the far-reaching implications of searching the incumbent Deputy President of South Africa.  As explained in McCarthy’s affidavit (Bundle A Vol 19 pages 1673 - 1674 para 25), and as explained on 23 August 2003 by Ngcuka when he announced the decision to prosecute the First Applicant but not Zuma on charges of corruption (Bundle A Vol 21 pages 1870 paras 17 - 18), the NPA decided to proceed as discreetly as possible in this matter.  The reason was that the NDPP was mindful of the harm which media exposure might cause both to the integrity of the investigation and to the credibility of the incumbent Deputy President.  In order to do so the DSO adopted a number of procedures which it did not normally use.  In late 2001 these unusual procedures included: drafting McCarthy’s decision of 24 August 2001 in terms of s 28(1)(a) of the National Prosecuting Authority Act 32 of 1998 (‘the NPA Act’) in such a way that it omitted any reference to Zuma; avoiding any reference to Zuma in the applications for South African search and arrest warrants and for mutual legal assistance from the other countries involved (instead the phrase ‘a high-ranking official called Mr X’ was used); and excluding Zuma’s residences and offices from the premises to be searched – these were confined to the premises of Shaik and companies in the Nkobi and Thomson groups.
1.32. It is disputed that this decision to proceed as discreetly as possible in this matter compromised the fairness of the investigating process or adversely affected the fairness of the Applicants’ trial.  I also point out that this information was undoubtedly known to the Applicants prior to their trial.

1.33. Save to the extent set out above, I deny the contents of this paragraph.

Ad paragraph 105

I admit the contents of this paragraph.

Ad paragraph 106

Subject to what is stated in paragraph 31 above, I admit the contents of this paragraph.

Ad paragraphs 107- 108

I admit the contents of these paragraphs.
Ad paragraph 109 generally
The Mauritius proceedings

In this paragraph the deponent deals with the proceedings in Mauritius.   Before responding to the contents of this paragraph, I make the following general points:

1.34. The Applicants were aware of all the facts and circumstances regarding the Mauritius searches and seizures at the time of their trial in the High Court and the appeal to the SCA.

1.35. The Applicants formally admitted at the trial that:

‘14.1
The search and seizure operations conducted on 9 October 2001 at the premises of Thales International Africa Ltd (Mauritius) and Mutual Trust Management (Mauritius) Ltd both situated at St. James Court, Rue St. Denis, Port Louis, Mauritius were legal.

14.2
All documents seized at the abovementioned premises were stamped with a 7 digit sequential number stamp starting with the digits ‘85’.

14.3
All documents which the State seeks to prove which are stamped with the number series ‘85 xxxxx’ are therefore copies of documents recovered from the premises of Thales International Africa Ltd (Mauritius) or Mutual Trust Management (Mauritius) Ltd during the abovementioned search.

14.4
That the documents referred to in paragraph 14.3 above are what they purport to be.

14.5
It is placed on record that the Accused do not admit that the removal of copies of these documents from Mauritius by the South African investigators was legal.’
A copy of Applicants’ formal admissions in terms of s 220 of the CPA, which was Exhibit UU, is attached as Annexure ‘JDP1’.  See especially pages UU13 to UU14, which was in the SCA appeal record at Vol 117 pages 12 364 - 12 365.)
1.36. The main issue at the trial concerning the Mauritius documents was accordingly whether copies of the documents were legitimately taken from Mauritius.  (In referring to this as the main issue, I must not be understood to dispute that the Constitution gave rise to a second issue, namely whether the documents should be admitted in terms of s 35(5) of the Constitution even if they were unlawfully obtained.)

1.37. The Applicants contended that the original Mauritius Supreme Court order of 5 October 2001 authorising the search and seizure did not authorize the taking of copies.  The High Court heard full argument on the evidence adduced by the parties – the State’s evidence comprised the affidavit by Downer and supporting documents referred to in paragraph 35.9 below and the testimony of Inspector Coret from Mauritius.  The High Court determined that the original Mauritius court order did indeed authorize the taking of copies.  A copy of the High Court’s judgment on the admissibility of documents appears in Applicants’ Bundle B Vol 8 at pages 563-606. This is an extract from the SCA appeal record at Vol 38 pages 4 288 (1) - (44).  The pages relevant to the Mauritius documents are pages 4 288 (29) - (39), i.e. Bundle B Vol 8 at pages 591-601.

1.38. The High Court found the following:

1.38.1. It was clear from the affidavit supporting the South African application to the Mauritius authorities that copies of the documents were needed for prosecution purposes in South Africa.  That was also clear from the affidavit supporting the Mauritius application to the Mauritius Supreme Court.  Taking copies of the documents fell comfortably within the Mauritius court order that authorized searching for, and removing, the documents ‘for purposes of executing the request’, i.e. for authentication and forwarding to South Africa.  I refer in this regard to Bundle B Vol 8 at page 598 line 11 to page 599 line 11.

1.38.2. The High Court dealt specifically with the Applicants’ arguments concerning the later Mauritius court order apparently obtained by Thales on 27 March 2003.  This later court order may have affected documents that were then (in 2003) in the custody of the Mauritius authorities, but it could have no retrospective effect on the copies that had already left Mauritius in 2001.  I refer in this regard to Bundle B Vol 8 at page 599 line 12 to page 600 line 10.  (I should add that, as explained more fully in paragraph 37.9 below, the application by Thales which culminated in the order of 27 March 2003 was not aimed at stopping the transfer to South Africa of documents falling within the original Mauritius Supreme Court order of 5 October 2001 authorising the search and seizure, it was concerned with protecting Thales’ other commercial interests and hence directed only at documents ‘which are not strictly within the scope and ambit of that order’.)

1.38.3. The High Court ruled inadmissible the documents obtained from Thales’ accountants in Mauritius (Valmet Ltd, later called Mutual Trust Management Ltd). This was because their origin was guesswork and their reliability questionable.  Accordingly, no further reliance was placed on any documents emanating from Valmet and they played no further part in the trial. I refer in this regard to Bundle B Vol 8 at page 600 line 16 to page 601 line 3.

1.38.4. The High Court ruled admissible the extract from Thétard’s diary obtained in Mauritius on the basis that the extract was a record made in the ordinary course of business of Thomson-CSF (Pty) Ltd (now Thint (Pty) Ltd).  It was therefore prima facie proof of the contents and admissible against First Applicant as a director of Thomson-CSF (Pty) Ltd.  The entries and meetings reflected in the extract were in any event common cause. I refer in this regard to Bundle B Vol 8 at page 601 lines 4 to 9.  (I point out that this ground of admissibility, which deals with the question whether the extract from the diary should be admitted despite the fact that it was hearsay, has nothing to do with the lawfulness or otherwise of the way in which the Mauritius documents was obtained.)

1.39. It is obvious from the High Court’s judgment on admissibility that essentially only three documents obtained from the Thales premises in Mauritius were admitted.  Various forms of these documents appear in the record and all are detailed below.  They are the following:

1.39.1. Exhibit M6 040390 in the SCA appeal record at Vol 80 page 8 699 (also Exhibit TT 1 and 2 in the SCA appeal record at Vol 117 pages 12 312 to 12 313 and Exhibit E24 in the SCA appeal record at Vol 66 page 7 291):

This is Thétard’s diary for the year 2000, including the entries for the dates of 10 and 11 March 2000, reflecting Thétard’s meetings with the First Applicant and Zuma. The First Applicant’s own diary also reflected these meetings and was admitted separately without dispute (Exhibit D12 in the SCA appeal record at Vol 65 page 7243).  It was common cause that such meetings were scheduled and that they indeed took place.  The only issue in dispute was whether the meeting admittedly scheduled for 11 March 2000 was moved at a late stage to 10 March 2000. The admission of this document had no bearing on that dispute.

Copies of Exhibit M6 040390, Exhibit TT 1 and 2 (which forms part of the longer exhibit TT 1 to 29), Exhibit E24 and Exhibit D12 are attached hereto as annexures ‘JDP2’, ‘JDP3’, ‘JDP4’ and ‘JDP5’ respectively.

1.39.2. Exhibit M6 040414 in the SCA appeal record at Vol 80 page 8724:

This is a fax from the First Applicant to Thétard dated 11 December 2000 also bearing Thétard’s manuscript reply to the fax.  It was common cause that the First Applicant sent the fax, that its contents were accurate and that he received the reply bearing the manuscript notation.  A copy of the fax was found at the First Applicant’s offices in Durban (Exhibit XX4 in the SCA appeal record at Vol 118 page 12 383).  The contents of the copy are identical to the document found in Mauritius, with the exception of the First Applicant’s signature and Thétard’s manuscript reply.  The copy was admitted separately without dispute.

Copies of Exhibits M6 040414 and XX4 are attached hereto as annexures ‘JDP6’ and ‘JDP7’ respectively.

1.39.3. Exhibit O37 to O43 in the SCA appeal record at Vol 102 pages 10 779 to 10 785:

This is a fax from the First Applicant to Thétard dated 8 December 2000 attaching an application form for a ‘service provider’ agreement.  It was common cause that the First Applicant sent the fax with its attachment and that its contents were accurate.  A copy of the fax and a similar attachment were found at the First Applicant’s offices in Durban (Exhibit M20 11061 to 11067 in the SCA appeal record at Vol 100 pages 10616 to 10622).  These copies were admitted separately without dispute.

Copies of Exhibit O37 to O43 and Exhibit M20 11061 to 11067 are attached hereto as annexures ‘JDP8’ and ‘JDP9’ respectively.

1.40. The present Applicants chose not to pursue the issue of the admissibility of the Mauritius documents on appeal to the SCA.  The issue was not raised in the application for leave to appeal or in their heads of argument.  Moreover, this issue was not raised in oral argument at any stage in the appeal process before the High Court or the SCA.  It is worth noting that, by direction of the President of the SCA, the parties were required to present full argument on the merits of the appeals, also in those instances where leave to appeal had not been granted.  Consequently, there was no issue relevant to the merits that was not open to the Applicants to argue before the SCA.  It is not surprising that the Applicants chose not to advance any argument on appeal given that most of the issues covered by the admissible Mauritius documents were common cause or confirmed in other admissible evidence as illustrated above.

1.41. I submit that no appeal lies to this Court against an SCA judgment concerning the Mauritius documents, for the following reasons:

1.41.1. Most fundamentally, there is no SCA judgment against which to appeal.  As indicated above, the Applicants chose not to appeal to the SCA against the High Court’s findings regarding the Mauritius documents.  Had the issue been raised on appeal, the State would have been afforded the opportunity to present argument and perhaps even lead evidence to the effect that such admission would not be unfair or otherwise detrimental to the administration of justice in the circumstances. I submit that it would be unfair for the State to be called upon to do so at this stage.  This illustrates the practical importance of the general rule emphasised by this Court that matters should be properly raised and adjudicated upon in the inferior courts before an appeal to this Court is launched.

1.41.2. All the facts and circumstances that the Applicants now seek to raise concerning the Mauritius documents were known to them at the time of the trial and appeal to the SCA.

1.41.3. The trial court’s judgment on the admissibility of the Mauritius documents does not raise a constitutional issue. The only dispute was on a factual and legal issue, namely whether the State was entitled to take copies of the relevant documents.  This issue was resolved in favour of the State and was not challenged on appeal.  The Applicants have conceded that they do not have a further right of appeal on findings of fact (paragraph 250 of the founding affidavit).

1.41.4. The prospects of success in appeal to this Court on this aspect, are remote.

1.41.5. Should it theoretically have been found on appeal that the Mauritius documents were irregularly obtained, I submit that the admission of the documents would not render the trial unfair or otherwise be detrimental to the administration of justice (cf section 35(5) of the Constitution).  In this regard I refer to all the circumstances mentioned above, especially the following:  Even if the Mauritius documents were excluded, such exclusion would be academic, given that most of the facts which they prove were common cause or were admitted by the Applicants, and the others were proved by other evidence. It is accordingly submitted that their admission cannot possibly have resulted in an unfair trial.

1.42. Finally, at the trial the Applicants admitted Downer’s affidavit that detailed the sequence of events concerning how the Mauritius documents were obtained.  Copies of the correspondence with the Mauritius authorities are attached to Downer’s affidavit and they form part of the admissions.  The affidavit is far more detailed than the selected events now put up by Applicants.  As the Applicants admitted this affidavit, it forms part of the record and must be preferred to the Applicants’ ad hoc reliance on selected events.  In particular, it is clear from Downer’s affidavit that Thales launched its application in Mauritius to prevent the transmission of documents to South Africa only after the initial Mauritius Supreme Court order that authorized the search and seizure.  The Applicants’ conjecture that the initial search and seizure order was obtained on the understanding or undertaking that no copies would be given to the South African authorities, is without any foundation in fact and is, in a word, false.  A copy of Downer’s affidavit and the annexures mentioned in Downer’s affidavit are attached as follows:

‘JDP10’- Downer’s affidavit - 
Exhibit TT 30 to 40 in the SCA appeal record at Vol 117 pages 12 341 to 12 351, which was formally admitted in Annexure ‘JDP1’ para 17

The exhibits mentioned in the affidavit are:

‘JDP2’
Exhibit M6 040390 in the SCA appeal record at Vol 80 page 8 699

‘JDP3’
Exhibits TT 1 to 29 in the SCA appeal record at Vol 117 pages 12 312 to 12 340

‘JDP6’
Exhibit M6 040414 in the SCA appeal record at Vol 80 page 8 724

‘JDP8’
Exhibit O37-43 in the SCA appeal record at Vol 102 pages 10 779 to 10 785

‘JDP11’
Exhibits R1-4 in the SCA appeal record at Vol 105 pages 11 076 to 11 079

‘JDP12’
Exhibit R9 in the SCA appeal record at Vol 105 page 11 084
‘JDP13’
Exhibit PP159-164 in the SCA appeal record at Vol 115 pages 12 157 to 12 162
‘JDP14’
Exhibit PP133-156 in the SCA appeal record at Vol 115 pages 12 131 to 12 154.
I turn now to deal with the averments in the founding affidavit relating to the Mauritius proceedings that require a response from the NDPP.  In order to avoid prolixity, as far as possible I shall avoid repeating what I have stated above and request that it be read as if incorporated in what appears below.  Where I do not deal with a specific allegation that is inconsistent with what is stated above, the allegation should be taken to be denied.
Ad paragraph 109

Downer’s affidavit (annexure ‘JDP10’) describes in detail the chronology of events regarding the Mauritius documents.  As stated, the Applicants formally admitted this affidavit.  It speaks for itself.  I do not admit the correctness of the Applicants’ ad hoc reliance on a selection of the Mauritius events.

1.43. Ad paragraph 109.1
I admit the contents of this paragraph.
1.44. Ad paragraph 109.2
I admit the contents of this paragraph.

1.45. Ad paragraph 109.3
I admit the contents of this paragraph, save that De Jomaron’s residence was not searched.

1.46. Ad paragraph 109.4
This is denied. A copy of the complete Mauritius Supreme Court order dated 5 October 2001 is attached as annexure ‘JDP11’. (It was Exhibit R1-4 and appears in the SCA record at Vol 105 pages 11 076 – 11 079.)  The phrase which the Applicants purport to quote does not appear anywhere in the order. The order authorized the seizure of documents, etc, in the eleven categories mentioned in paragraphs (i) to (xi) of paragraph (b) of the order.
1.47. Ad paragraph 109.5
This is disputed:

1.47.1. Downer was and is not a member of the DSO.  He is a member of the National Prosecution Service who was seconded to the DSO for the purposes of the present matter.

1.47.2. Downer was not present ‘during the search and seizure operations in Mauritius’.  His role in the search and seizure operation is detailed in his affidavit (annexure ‘JDP10’) at paragraphs 13-16.  His role was limited to having a discussion with Thétard, a later discussion with the Valmet Ltd officers at their request, waiting outside the Thales/Valmet premises, and periodically confirming to the Mauritius police authorities the relevance of documents they had found.  He took no part in the search on the premises.

1.47.3. Da Silva-Nel was merely an observer at the search of Thétard’s residence conducted by the Mauritius authorities. (See paragraph 12 of annexure ‘JDP10’.)  No document or object found at Thétard’s residence was kept and copied for the South African investigation, or, still less, used during the trial.
1.48. Ad paragraph 109.6
The language used by the Applicants suggests some impropriety on the part of the Respondent.  I deny any suggestion of impropriety.  Copies of the documents did not ‘come into the possession of Downer and Da Silva-Nel’.  The documents were handed to Downer by the Mauritius officials at the Economic Crime Office (‘ECO’), and are described in paragraphs 15 to 25 of annexure ‘JDP10’.

1.49. Ad paragraph 109.7
The contents of this paragraph are disputed and in any event are inadmissible hearsay:

1.49.1. There is no evidence to suggest that the Mauritius authorities had given such an undertaking to either Thales or the Judge in chambers who issued the order on 5 October 2001.

1.49.2. The objective facts suggest that no such undertaking was given.  I point out that Thales was unaware of the application for the order (which was made ex parte for obvious reasons) and so was not in a position to seek such an undertaking.  Had the Judge in chambers sought and obtained such an undertaking mero motu, it is surprising that there is no mention of it in the 2001 order (annexure ‘JDP11’).  If there was such an undertaking, the Mauritius authorities would not have handed copies of the documents to Downer.

1.49.3. The Applicants now allege, as a matter of fact (‘advice’ from an unidentified source), that the warrant was issued on the basis of such an undertaking.  The Applicants did not allege this supposed ‘fact’ during the trial.  As mentioned above, the Applicants abandoned any attempt to appeal against the High Court’s factual finding that the Mauritius order indeed authorized the taking of copies.  The High Court’s factual finding in this respect is irreconcilable with the Applicants’ new allegation before this Court.

1.49.4. I submit that the Applicants’ supposed new ‘fact’ is not a fact at all.  It is merely an incorrect interpretation of the later Supreme Court order of 27 March 2003, which records various assurances that the Commissioner of the Mauritius Independent Commission against Corruption (‘ICAC’) had apparently given to maintain the status quo.  There is no assurance recorded that the Mauritius authorities had not previously given copies of any of the documents seized to the South African authorities.  There is also no indication that the Commissioner of the ICAC knew what the ECO had said or done when applying for the search warrant.  As explained in McCarthy’s affidavit (Bundle A Vol 19 page 1682 para 39 and pages 1745 to 1746 para 154.7), in the intervening period, due to an institutional re-organisation in Mauritius, the ICAC had taken over the work of the ECO.  For ease of reference a copy of the order of the Mauritius Supreme Court of 27 March 2003 is attached as annexure ‘JDP15’ (see also Bundle A Vol 18 pages 1598 to 1599).

1.50. Ad paragraph 109.8
This is admitted, save to state that no copies of ‘data’ were given to the DSO other than the documents given to Downer and brought back to South Africa, as described in Downer’s affidavit (annexure ‘JDP10’).
1.51. Ad paragraph 109.9
1.51.1. I have no detailed personal knowledge of any applications in Mauritius brought by Thales that preceded the order dated 27 March 2003 (annexure ‘JDP15’).  The DSO later learned of this application and the ultimate order and included a brief account of them in McCarthy’s affidavit (Bundle A Vol 19 page 1677 to 1678 para 29).  The Applicants have included in their papers copies of the annexures to Pierre Moynot’s affidavit in the Zuma proceedings, which included an application in the Supreme Court of Mauritius by Thales dated 17 October 2001 and a set of orders postponing the application on various terms, up to the order dated 23 March 2003.  See Bundle A Vol 17 pages 1561 to 1562 and Vol 18 at pages 1563 to 1573 and pages 1582 to 1599.  As is apparent from these papers, the South African authorities were not privy to any of these proceedings.  The following, however, is apparent ex facie the papers:

1.51.1.1. The injunction was apparently sought, inter alia:

‘enjoining and prohibiting the Respondent from

(a) collecting and keeping any information, document or material seized … on the strength and by virtue of the said order of the Judge made on the 5th October 2001, which are not strictly within the scope and ambit of that order,
(b) communicating to the South African Authorities or to any other person any document not related strictly to the order made by the Judge and the request on which the order is based,

(c) communicating any document to the South African Authorities or any other person other than those requested by them and this again strictly in terms of their request and by the Judge’s order…’ (my emphasis)
(See Bundle A Vol 17 at pages 1561 to 1562.)

1.51.1.2. The injunction was not sought to prohibit the Director of the ECO from communicating any document that was indeed related to the order and the request on which the order was based.

1.51.1.3. Thétard’s concern, ex facie his affidavit, was that the South African authorities would gain access to other, private information that was feared to have been seized and that was feared to be outside the ambit of the terms of the order that authorized the search and seizure. See paragraphs 13, 14, 18 and 20 of Thétard’s founding affidavit at Bundle A Vol 18 at pages 1570-1572.

1.51.2. I note the Applicants’ allegation in paragraph 109.9 of their founding affidavit in the present proceedings that the injunction was sought ‘to prohibit the director from communicating to the South African authorities any document not strictly related to the warrant and the request on which the warrant was based’ (my emphasis).  The Applicants thus accept the correctness of the point made in the preceding subparagraph.

1.51.3. I submit that all three of the documents in question, i.e. the documents which were copied and taken to South Africa prior to 17 October 2001 and which were admitted in evidence by the High Court, relate strictly to the terms of the order.  The order dated 5 October 2001 (‘the warrant’) quite specifically authorized seizing these three documents:

1.51.3.1. Paragraph (xi) of the warrant authorizes seizing ‘Thétard’s diary for the year 2000’.  This covers annexures ‘JDP2’, ‘JDP3’ and ‘JDP4’.

1.51.3.2. Paragraph (viii) of the warrant authorizes seizing ‘…correspondence.… which Thétard or de Jomaron and their assistants or colleagues at Thales International Africa Ltd would have compiled in reaction to the meeting in November 2000 in Mauritius between Thétard, Schabir Shaik and another Thales official’. This covers the correspondence relating to the service provider agreement (annexures ‘JPD6’ and ‘JPD8’).  It was in fact the First Applicant’s own version that the service provider agreement was discussed at the November 2000 meeting between Thétard and the First Applicant and that the December 2000 correspondence relating to the application for the service provider agreement, in turn, was in reaction to the November meeting.

1.52. Ad paragraph 109.10
I have no personal knowledge of the motives of Thales or Valmet in bringing any application in Mauritius.  As I have noted above, it appears from the papers that Thales’ concern was that the authorities should not gain access to information that was not related to the terms of the warrant. I deny that the DSO was not entitled to bring back to South Africa copies of the seized documents.

1.53. Ad paragraph 109.11
This is disputed.  The terms of the Mauritius Supreme Court order dated 27 March 2003 speak for themselves (see annexure ‘JDP15’).  Suffice is to repeat that the 2003 order does not purport to affect the validity or terms of the 2001 order or anything done in terms of the 2001 order.  The Applicants’ contention to the contrary is not based on fact, and is entirely argumentative.  I submit that the argument is fallacious. The high-water mark of the Applicants’ argument is that the ICAC gave assurances concerning copies.  The preamble to the order records that in the earlier proceedings the Mauritius authorities had undertaken that none of the seized material or documents (or copies) would be communicated or sent to the South African authorities and had given an assurance that there was no record of any copies of the seized documents.  As regards this last aspect, the Mauritius authorities’ records must have been defective because, as stated above, shortly after the search copies of the seized documents that were relevant were indeed made and given to Downer and Da Silva-Nel.  It may be that ECO did not keep a record that it had handed copies to the South African officials.  It may be that if it did record this fact, such record was not transmitted to its successor office, namely ICAC.  In any event, whatever might be the result of such speculation, as pointed out above, it does not affect the terms of the 2001 order or anything done under it.  As explained, at the trial the High Court found that the 2001 order permitted copies to be taken, despite the Applicants’ arguments before it to the contrary.  The Applicants did not appeal this point to the SCA and no appeal lies to this Court.  It is not a constitutional issue.
1.54. Ad paragraph 109.12
As I pointed out above, the Applicants formally admitted that the search and seizure operations in Mauritius were legal and I submit that the DSO’s subsequent conduct was lawful.

Ad paragraph 110

I admit the contents of this paragraph on the basis that the date of 1 March 2000 specified is a typing error (it should read 11 March 2000) and the facts mentioned in this paragraph are not merely facts for which ‘the NPA contends’ (they are stated in Downer’s affidavit which was formally admitted, and which were largely common cause).  I refer to paragraphs 35.6.1 and 35.9 above in particular.

Ad paragraph 111

The details of the searches in France are contained in affidavits and evidential material supplied to the Applicants prior to their trial.  Detailed evidence was also led during the Applicants’ trial relating to these searches. I accordingly dispute that the Applicants have no knowledge of the details.

Ad paragraph 112

I admit the contents of this paragraph and its sub-paragraphs.  I however reiterate that the correct and comprehensive chronology is to be found in McCarthy’s affidavit (Bundle A Vol 19 pages 1663 - 1726).

Ad paragraph 113
I admit the contents of this paragraph, save that it was the Investigating Director of the DSO who extended the investigation based on the recommendations of the prosecution team.

Ad paragraph 114

I admit the contents of this paragraph.
Ad paragraph 115

I admit the contents of this paragraph. I must, however, repeat that the full sequence of the correspondence between the NPA and the Mauritius authorities is reflected in Downer’s affidavit (annexure ‘JDP10’).  Downer’s affidavit shows that a letter dated 25 September 2002 was received from the ICAC (annexure ‘JDP3’ pages TT 5-6).  This was prior to the letter dated 17 January 2003 referred to by the Applicants.  On 7 October 2002 Downer responded to the ICAC’s letter of 25 September 2002, saying that ‘[t]he documents which you list have been of invaluable assistance to the investigation’ (my emphasis) (annexure ‘JDP3’ page TT 7).  Thus Downer clearly indicated that copies had been received and used in the investigation.

Ad paragraph 116

1.55. The letter from the ICAC dated 17 January 2003 is admitted (it is annexure ‘JDP3’ page TT 8).  The conclusions that the Applicants seek to draw from this letter are disputed.  I repeat that the High Court considered and rejected the very arguments the Applicants now seek to raise; the Applicants chose not to appeal to the SCA in this respect; no appeal thus lies to this Court; and the issue in any event is not a constitutional matter.

1.56. As far as the merits of Applicants’ argument are concerned, the following remarks are apposite.  The letter dated 17 January 2003 was composed by an ICAC official who was obviously not au fait with this aspect of the work of the then-disbanded ECO, which had given copies of the documents to the South African officials some 14 months earlier.  The ICAC letter does not address the issue of copies, however, the Applicants may now seek to interpret it.  It relates to the production to the South African authorities of the seized documents themselves, i.e. the originals.
Ad paragraph 117

1.57. This paragraph is disputed.  It is not the case that the NPA’s only response to the letter from the ICAC ‘was to institute an application on 9 December 2005, some two (2) years after receiving the letter, for the issuing of a fresh letter of request’.  The Applicants are well aware that a supplementary request was immediately sent to the ICAC in January 2003, in response to its request of 17 January 2003 that this should be done.  This was stated in paragraph 29 of Downer’s affidavit (annexure ‘JDP10’).  By formally admitting Downer’s affidavit the Applicants also admitted his statement in paragraph 39 that the Mauritius authorities did not respond to the NPA’s supplementary request, despite Downer’s repeated requests to be informed of progress.  As Downer explains, eventually, on 2 April 2004, a response was received from Mauritius which in effect required yet another application in terms of a new Mauritius statute (see paragraph of annexure ‘JDP10’ and annexure ‘JDP3’ page TT 8).

1.58. As explained in paragraphs 154.4 to 154.10 of McCarthy’s affidavit (Bundle A Vol 19 pages 1744 to 1748), by this time the Applicants’ trial was already pending and a further application in  terms of the International Co-operation in Criminal Matters Act 75 of 1996 (‘ICCMA’) was prepared for submission to the trial court.  A copy of the draft application was served on Applicants prior to the trial.  Counsel for the Applicants indicated that they would oppose the application.  It however became unnecessary to persist with the application when in its judgment on admissibility the High Court ordered that the copies of the documents obtained shortly after the searches in 2001, were admissible.
1.59. The application of 9 December 2005 referred to in paragraph 117 of the Applicants’ founding affidavit was not made for purposes of their criminal trial at all.  As appears from paragraph 109 of McCarthy’s affidavit (Bundle A Vol 19 pages 1720 to 1721), it is correct that the State applied on that date in the Durban High Court for the issuing of a letter of request to the Attorney-General of Mauritius for further assistance in terms of the ICCMA, namely the release to the South African High Commissioner in Mauritius of the documents seized in Mauritius on 9 October 2001.  The application was made for purposes of the (then pending) criminal trial against Zuma and his two co-accused.  It is however not correct that the application was dismissed.  In a judgment handed down on 22 March 2006, the Durban High Court adjourned the ICCMA application to a date to be arranged with the Court hearing the criminal trial, saying that the criminal trial Court was the only one with jurisdiction to hear the application and that the application should wait until after the accused had pleaded.  The full judgment of His Lordship Mr Justice Combrinck appears at Bundle A Vol pages 1433 to 1445.
Ad paragraphs 118 - 120

To the extent that they do not conflict with the chronology set out in McCarthy’s affidavit (Bundle A Vol 19 pages 1663 - 1726) the State admits the contents of these paragraphs.

Ad paragraph 121

1.60. This trip was occasioned by an approach by an intermediary on behalf of Thomson/Thales/Thint who requested a meeting with the NDPP, as set out in the affidavits of Maduna (Bundle A Vol 27 page 2444 para 25) and Ngcuka (Bundle A Vol 27 page 2476 paras 45 to 46).  As mentioned therein, this meeting was arranged against the backdrop of a pending and long-outstanding application for mutual legal assistance to the French authorities with the aim of securing the questioning of Thétard and other senior officials of the Thomson group.

1.61. The Applicants’ averment that ‘the versions of Ngcuka and Thint are not entirely consistent in this regard’ is, with respect, an understatement.  The versions of Thint and the State on this and many other aspects of the ensuing negotiations are in many respects diametrically opposed.

Ad paragraphs 122 - 124

These paragraphs are admitted, save that the correctness of some of the contents of Zuma’s media statement (including those referred to in paragraphs 124.3 and 124.4) is disputed.  It would serve no purpose to debate the details of the media statement in these papers.

Ad paragraphs 125 - 126

These paragraphs are admitted.

Ad paragraph 127

The accuracy and veracity of the exculpatory parts of Zuma’s statement are disputed.  Many of the assertions contained therein were found by the High Court to be false.  It would serve no purpose to debate the details of this statement in these papers.  For the present suffice it to contrast the parts of Zuma’s statement referred to by McCarthy in paragraph 48 of his affidavit with the parts of the High Court’s judgment quoted by McCarthy in paragraph 83 of his affidavit (Bundle A Vol 19 pages 1686 to 1687 and 1704 to 1707).  I also point out that this information was undoubtedly known to the Applicants prior to their trial.

Ad paragraphs 128 - 129

1.62. These paragraphs are noted.  It is obvious that Zuma’s response was ‘relevant’ to the investigation.  This must have been equally obvious to the Applicants.  However, being unsworn, untested, self-serving and often vague and evasive, the weight to be attached to it was, at best, minimal.

1.63. The conclusions that the Applicants seek to draw from the State’s possession of this document are disputed and will be addressed below.

AD SUB-CHAPTER F.3: 
NDPP’S DECISION TO PROSECUTE THE APPLICANTS AND THINT AND NOT TO PROSECUTE ZUMA
1.64. Prior to the commencement of their trial in October 2004 the Applicants were well aware of the facts surrounding the NDPP’s August 2003 decision to prosecute them and Thint and not to prosecute Zuma.  This is a matter of public record that attracted much public comment at the time as well as criticism from Zuma and his supporters.  If the Applicants felt that this decision adversely affected the fairness of their trial, then this was an issue that should have been raised at the trial.  Evidence could then have been led, if necessary, to explain the reasons for the decision and that evidence could have been tested in cross-examination.  The Applicants however did not do so.  Nor did they raise this issue on appeal to the SCA, let alone seek leave to lead further evidence in this regard on appeal.  They were represented at their trial and on appeal by experienced senior counsel and an experienced attorney and it is submitted that they must live with the consequences of their elections.

1.65. Now, after the fact, the Applicants seek to adduce evidence that did not form part of the SCA record and to draw inferences from that evidence.  This has a number of implications and consequences.

1.66. The first is that the State has been deprived of an opportunity to lead any evidence to rebut the inferences drawn and allegations made by the Applicants.  Nor can the State cross examine the Applicants and their witnesses on these aspects.  This Court is therefore not in a position to assess the credibility of the witnesses, to determine which version is correct and to draw the necessary inferences from the evidence.  In the circumstances, if this Court entertains this issue, I submit that it must accept the NDPP’s version of events and his bona fides in making the decision.

1.67. Secondly, had these complaints been raised at the trial, the High Court would have been in a position to determine what trial-related prejudice, if any, the Applicants might have suffered as a result of the decision to prosecute them without their co-conspirators.  As things stand, the consequences of the NDPP’s decision are a matter of pure conjecture. The Applicants claim that they were prejudiced by the fact that they were not prosecuted together with their co-conspirators. As will be demonstrated below, it is far more probable that they benefited from this fact and that, if anyone was prejudiced, it was the prosecution.

1.68. Thirdly, the Constitution and the NPA Act confer upon the NDPP a discretion in deciding whether or not to prosecute an alleged offender.  It also confers upon the NDPP the power to develop prosecution policies.  I submit that it is essential to the administration of justice that this discretion be protected.  What the Applicants are effectively seeking to do in the present application is to ask this Court to review the decision of the NDPP to prosecute them and Thint, but not Zuma.  I submit that the Applicants are not entitled to do so.  Paragraph (ff) of the definition of ‘administrative action’ in section 1 the Promotion of Administrative Action Act, No 3 of 2000 expressly excludes any ‘decision to institute or continue a prosecution’ from the court’s powers of judicial review.  It follows that the decision of the NDPP to prosecute the Applicants them and Thint but not Zuma, is a decision that is not susceptible to judicial review.

1.69. The Applicants’ main complaint is that they were prosecuted in a separate trial and not with Zuma and Thint.  However, I do not understand what the Applicants say the State may permissibly do, when it (the State) contends that a number of people acted with a common purpose in committing the same offence.  The following two possibilities are the only ones that come to mind:

1.69.1. The State may not prosecute any of the known participants in a crime unless it prosecutes all of them in a single trial.  It means that, if any of the participants are charged, then they are entitled to insist that all the other participants be joined in the same trial.  A rule of this sort is obviously absurd, but if it is what the Applicants contend, then they knew from the commencement of their trial that they were being prosecuted in violation of this rule.

1.69.2. The State may prosecute one or more or all of the participants but they may only do so in a single trial.  Once the State has prosecuted one or more of the participants, it may not thereafter prosecute any of the remaining participants in a second trial.  A rule of this sort is also absurd, but its implication would be that the Applicants’ prosecution was perfectly regular.  An irregularity would only be committed if and when Zuma and Thint are prosecuted.  Their prosecution will be irregular but it will not render the Applicants’ prosecution irregular in any way.  The irregularity will lie solely in the subsequent prosecution of Zuma and Thint.

1.70. I thus submit that even if this Court were to accept the Applicants’ absurd complaint, it does not now avail them.  Depending on the precise basis of the complaint the Applicants’ prosecution was to their knowledge irregular from the outset, or their prosecution was perfectly regular and is not in any way affected by the possibility of a subsequent irregular prosecution of Zuma and Thint.

Ad paragraphs 130 - 133

1.71. The circumstances surrounding and the reasons for the NDPP’s August 2003 decision appear from the contents of his media statement (Bundle A Vol 21 pages 1868 to 1873), as amplified by the affidavits of Ngcuka (Bundle A Vol 27 pages 2472 to 2474 paras 30 to 36) and McCarthy (Bundle A Vol 19 pages 1688 to 1690 paras 52 to 54).  To the extent that the contents of these paragraphs do not conflict therewith, the State admits them.

1.72. The report referred to in paragraph 132.6 is an internal NPA communication pertaining to a proposed prosecution and is legally privileged.  The fact that certain of the suspects have now been prosecuted does not detract from that privilege, more especially when further prosecutions have not yet been ruled out.  In any event, I am advised that the production of this report is not reasonably required for the determination of this application.

Ad paragraph 134

1.73. Ad paragraphs 134.1 - 134.2
I admit these paragraphs.

1.74. Ad paragraph 134.3
1.74.1. It is correct that the decision to prosecute the Applicants and Thint and not to prosecute Zuma was taken on the basis of the facts discovered during the course of the same investigation.  This does not mean, however, that the evidence produced by the investigation was equally strong against all of the suspects (as the Applicants seek to infer).

1.74.2. Although Ngcuka has not fully explained why he was not sure whether the NPA had a winnable case against Zuma, while he was satisfied that a prosecution of Shaik and Thint was warranted, he is not required to do so.  McCarthy has said that he was involved, that he agreed with Ngcuka and that Ngcuka tested his decision with senior counsel (McCarthy Bundle A Vol 19 page 1688 para 53).  The Applicants have not shown that there were not perfectly legitimate reasons for Ngcuka’s decision.  They simply argue that his decision was incongruous.

1.74.3. A moment’s reflection will demonstrate that the Applicants’ inferential reasoning in this respect is flawed.

1.74.4. Take for instance the hypothetical case of a robbery and murder believed to have been committed by two persons acting in concert.  The police conduct a thorough investigation and discover stolen property in possession of both persons.  However, the eye witnesses are only able to identify the first suspect (suspect A).  The second suspect (suspect B) makes a confession, but there are serious questions as to its admissibility due to the failure to properly warn him of his constitutional rights.  In these circumstances, any decision to prosecute one or both of the suspects would be made pursuant to an investigation of both suspects and informed by the same facts.  There would appear to be a prima facie case against both suspects.  However, it could not be seriously contended that the NDPP would be acting improperly if, after carefully considering the available evidence, he concluded that there was a reasonable prospect of a successful prosecution against the first suspect but not the second.

1.74.5. The Applicants have not referred to any authority for the proposition that co-conspirators have a legal right, constitutional or otherwise, to be prosecuted together.  I submit that no such right exists. The above example illustrates why no such right can exist:  If suspect A is entitled to insist that he be tried together with suspect B, notwithstanding that the NDPP believes that there is no reasonable prospect of a successful prosecution against B, this will obviously result in an infringement of suspect B’s right not to be prosecuted unless the prosecutor believes that a successful prosecution is likely.  The only solution for the State would be to prosecute neither A nor B, notwithstanding the strong case against suspect A.  The logical result of this situation would be that the State would never be able to prosecute anyone for an offence committed by two or more people unless all the suspects were caught and sufficient evidence could be discovered implicating each one to provide a reasonable prospect of a successful prosecution.  If not, or if any one of the suspects dies or evades arrest, then all must escape justice.  Such a situation is manifestly untenable.

1.74.6. The assessment of the prospect of a successful prosecution involves a prediction of uncertain future events, such as whether a trial court will admit a particular piece of evidence or whether a certain witness will prove to be reliable.  It is not surprising that opinions may differ, and they frequently do.  Ultimately, however, in cases like the present which are dealt with by the NDPP personally, it is only the opinion of the NDPP which matters.

1.74.7. It is not necessary for the purposes of the present application to delve into the details of the NDPP’s decision.  It will suffice to point out one example of the sort of difficulty that could have influenced the NDPP’s decision not to prosecute Zuma with his co-conspirators:  One of the factors that a prosecutor is enjoined to take into account in considering whether any reasonable prospects of a successful prosecution exist, is the admissibility of evidence (see the NPA’s Policy Directives in Bundle B Vol 6 page 421 para 4(b) s.v. ‘Will the evidence be admissible?’). Take, for instance, the so-called ‘encrypted fax’, which was an important piece of evidence for the State, and was drafted by Thétard.  Thétard fled to France and was not available to be called as a witness.  It consequently constituted hearsay against the other suspects.  However, it also formed part of the company records kept by Thomson-CSF (Pty) Ltd and would accordingly be admissible against the company and its directors (including the First Applicant) in terms of section 332 of the CPA.  The same applies to numerous other Nkobi and Thomson group documents.  This ground of admissibility would not have applied in respect of Zuma, which would have rendered the admissibility of these documents vis-à-vis Zuma less certain in the eyes of the NDPP at that time.  As it transpires, the ‘encrypted fax’ was held to be admissible by the High Court as an ‘executive statement’ and the SCA found that it was admissible on a different basis (i.e. in terms of section 3(1)(c) of the Law of Evidence Amendment Act 45 of 1988 (‘the Evidence Amendment Act’).  On either basis it now appears that it would also be admissible against Zuma.  This demonstrates one of the many imponderables that the NDPP was required to consider and predict in coming to his decision.

1.74.8. Finally in this regard, the basis of the Applicants’ defence before the High Court, the SCA and this Court is that they are innocent. This defence has always encompassed the inevitable parallel contention that Zuma and Thint are also innocent.  The Applicants now contend before this Court that Zuma and Thint must have been prosecuted with them and that failure to do so has resulted in an unfair trial.  This argument has the absurd result that the Applicants insist on a prosecution of parties who, in the Applicants’ assessment, are entirely innocent.  I submit that the Applicants’ contention that innocent parties ought to have been prosecuted cannot be correct and must be rejected.

1.75. Ad paragraph 134.4
I admit that the decision was taken deliberately.  I submit however that the decision was justified and was properly taken in the exercise of the NDPP’s discretion.

1.76. Ad paragraph 134.5
1.76.1. The reason why the State did not have the version of the Applicants is that the First Applicant resisted the DSO’s attempts to question him in terms of section 28(6) of the NPA Act.  As explained in paragraph 33 of McCarthy’s affidavit (Bundle A Vol 19 page 1680), on 6 September 2002 the First Applicant launched an application in the Durban High Court challenging a summons by the DSO for his questioning in terms of s 28 of the NPA Act.  The First Applicant had been summoned to appear before the investigators for questioning on 26 June 2002.  He had objected and, in the later High Court application, challenged the validity of s 26(8) of the NPA Act.  The application was eventually dismissed on 18 July 2003, by which stage the investigation into the First Applicant was nearing completion.  As a result and because the First Applicant was formally charged in August 2003, the DSO was never able to question the First Applicant in terms of s 28 of the NPA Act.  The First Applicant subsequently applied to this Court for leave to appeal against the Durban High Court’s decision.  This Court dismissed that application on 2 December 2003.
1.76.2. I deny that the State had a satisfactory version from Thétard or various other Thomson’s officials such as Perrier and De Jomaron.  Thétard was questioned at a very early stage of the investigation and absconded before he could be questioned again and confronted with evidence such as the ‘encrypted fax’.  Attempts to secure the assistance of the French authorities to question these officials in France have not, to date, produced any results.

1.77. Ad paragraph 134.6
Whilst Zuma’s version clearly contains allegations which, if true, were exculpatory of the Applicants (as did the various versions of Thétard), I dispute that this is of any relevance to the present application.  The versions of Zuma and Thétard contain material discrepancies with the versions presented on behalf of the Applicants at their trial.  As will be explained in more detail below, the probabilities are that a decision to prosecute all the co-conspirators together would in fact have benefited the State far more than the Applicants.
1.78. Ad paragraph 134.7
1.78.1. The contents of this paragraph are denied.

1.78.2. It is a matter of record that there was a difference of opinion between the NDPP and the prosecution team as regards the prospects of a successful prosecution of Zuma.  However, there is nothing surprising or unusual in that.  I am advised that this Court has recognised (albeit in a different context) in e.g. Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC) paras [18] to [19] that discretionary tests permit a reasonable difference of opinion on the same facts.

1.78.3. I refer to paragraph 55.2 above.

Ad paragraph 135

1.79. Ad paragraph 135.1
I dispute that the NDPP’s decision not to prosecute Zuma is without a rational basis or was taken arbitrarily.  I submit that there is no admissible evidence before this Court upon which such a conclusion could possibly be premised.  I furthermore submit that, as demonstrated above, the reasoning resorted to by the Applicants to reach this conclusion is manifestly flawed.  As discussed above, the fact that the decision was taken on the same facts does not imply that it was taken on the basis that the same evidence would be admissible against the various suspects.  I reiterate that all this information was available at the time of the Applicants’ trial and that their present predicament is the result of their decision not to raise this objection at the appropriate time.  I accordingly reiterate that this application falls to be decided on the basis that the NDPP’s decision was taken properly and correctly.

1.80. Ad paragraph 135.2
For the reasons set out above, I deny this paragraph.

1.81. Ad paragraph 135.3
I dispute that the NDPP applied the wrong standard in considering whether to prosecute Zuma.  The accepted standard is whether or not there is a reasonable prospect of a successful prosecution. This is encapsulated in the NPA’s Prosecution Policy (Bundle B Vol 6 page 420 at lines 21 - 22).  This is indeed the standard that was applied by the NDPP as is apparent from his press statement, in which he explicitly quotes the relevant portion of the policy (Bundle A Vol 21 page 1869 para 6) and amplified in his affidavit and that of McCarthy (Bundle A Vol 19 page 1689 para 54). The reference in the NDPP’s press statement to a ‘winnable case’ was clearly an attempt to restate this standard in a layperson’s terms for the benefit of the public (Bundle A Vol 21 page 1872 para 32).

1.82. Ad paragraph 135.4
It is admitted that the cases against the various accused are ‘inextricably entwined’.  However, that is not the only factor to be taken into account in deciding who to prosecute and when.  As indicated above, the overriding factor is whether or not there is a reasonable prospect of a successful prosecution.  There are also other factors that may justifiably be taken into account in deciding who to prosecute and when.  For instance, the NDPP may justifiably decide not to prosecute a particular suspect, but rather to use him as a witness against his co-perpetrators.  In coming to such a decision, the NDPP must take into account a variety of factors such as the quality of the evidence against the various suspects, their respective degrees of participation and moral blameworthiness, which in turn may depend on the suspects’ personal circumstances.  There is nothing to suggest that the NDPP did not give due weight to the various inter-linking factors when making his decision.

1.83. Ad paragraph 135.5
I submit that there is no reason to doubt that the NDPP was not justified in reaching his decision not to prosecute Zuma in 2003.  The decision to withdraw against Thint is dealt with in more detail below.

Ad paragraphs 136 - 137

The correspondence referred to in these paragraphs is admitted, but the contents thereof are disputed. The relevance of these ‘facts’ to the present application is also disputed.  It is common cause that no copy of the encrypted fax was found during the searches in France or Mauritius.  This is hardly surprising, however, in light of the nature and contents of the document and the time that had lapsed since it was sent.  This certainly does not disprove its existence, particularly in light of the overwhelming evidence to the contrary led by the State.

Ad paragraph 138

I admit that Thétard made the claims in his letter, but I dispute the correctness and veracity thereof.  More particularly, the assertion referred to in paragraph 138.1 is contrary to Thétard’s subsequent admission in the affidavit he submitted to the NPA that he was indeed the author of the document (Bundle A Vol 16 page 1362).  The claim referred to in paragraph 138.3 is contrary to the evidence led at the trial of the version he previously gave to his company’s auditors, Arthur Andersen, to the effect that he did from time to time receive requests for bribes and referred these to Paris, where they were routinely refused.

Ad paragraph 139

1.84. I dispute that it may be ‘safely assumed’ from the fact that Thétard’s letter is dated 25 June 2003 that the correspondence was provided to the NDPP before he took his decision to prosecute on 23 August 2003.  All that can be ‘safely assumed’ is that it was provided at some stage prior to Perrier’s letter dated 25 September 2005.

1.85. I submit that the decision to hold separate trials was justified.  I dispute that this presented any insuperable difficulties to the Applicants.  I reiterate that all these circumstances relied upon were well known to the Applicants at the time of their trial and if they were genuinely of the view that the NDPP’s decision had infringed any of their constitutional rights or undermined the fairness of their trial in any way, then this objection should have been raised at their trial.

AD SUB-CHAPTER F.4: 
ZUMA’S COMPLAINT TO THE PUBLIC PROTECTOR
I admit that Zuma laid a complaint with the Public Protector in the terms described in para 141 of the founding affidavit.  The correctness and veracity of the allegations in the complaint are, however, denied.  The allegations are comprehensively refuted in the joint response of the NPA and Maduna rejecting the Public Protector’s criticisms of the NPA’s handling of the investigation (Bundle A Vol 32 pages 2870-2923) as well as in the affidavits of McCarthy (see e.g. Bundle A Vol 19 pages 1691-1692 para 58 and pages 1729-1732 paras 132 to 133.4) and Ngcuka (see e.g. Bundle A Vol 27 pages 2466-2474 paras 12-36).  In the circumstances, I shall not traverse again each of the allegations in the complaint or each of the Public Protector’s criticisms.

I admit that the Public Protector’s findings were critical of the former NDPP in certain respects.  I submit, however, that a perusal of the Public Protector’s report and the joint response of the NPA and Maduna shows that the Public Protector’s reasoning, legal views and findings were seriously flawed.
For the reasons set out above, I deny the averment in paragraph 144 of the founding affidavit that the holding of separate trials has deprived the Applicants of their right to a fair trial.  I also point out, once again, that this complaint and the Public Protector’s findings were a matter of public record and were undoubtedly known to the Applicants at the time of their trial.  The Applicants do not explain why they chose not to raise these issues at their trial.  They should have raised the allegations of ‘fundamental irregularities’ and placed the relevant evidence before the High Court in order that the Court could reach its own conclusions regarding the existence of the alleged irregularities and the extent, if any, to which they impacted upon the Applicants’ ‘right to a fair trial, the rule of law and in particular of legality (sic)’ (para 144 of the founding affidavit).

AD SUB-CHAPTER F.5: 
THE INDICTMENT OF THINT
The details regarding the negotiations which led to the withdrawal of charges against Thint, the terms of the agreement and the reasons for the agreement and Thétard’s subsequent conduct are comprehensively dealt with in the affidavits of McCarthy (Bundle A Vol 19 pages 1692-1703 paras 60-80 and 1734-1736 paras 135-139), Maduna (Bundle A Vol 27 pages 2443-2458) and Ngcuka (Bundle A Vol 27 pages 2476-2485).  In the circumstances, I shall not traverse again each of the allegations in the Applicants’ founding affidavit about the facts leading up to and surrounding the indictment of Thint and the subsequent withdrawal of charges against Thint.  I will accordingly confine myself to dealing with certain material inaccuracies in the Applicants’ founding affidavit and the inferences and conclusions of fact and law which they seek to draw regarding the indictment and subsequent withdrawal of charges against Thint.

Before dealing with this part of the Applicants’ founding affidavit I must emphasize that when their trial commenced in the High Court, or at the latest during the course of the trial, the Applicants must have been aware of the agreement between the NDPP and Thint and the negotiations that led up to it.  I say so for the following reasons:

1.86. When the charges were withdrawn against Thint at the commencement of the trial on 11 October 2004, Downer specifically stated, for the record and in the presence of the First Applicant and his representatives, that this was being done pursuant to an agreement reached with Thint.

1.87. The affidavit deposed to by Thétard pursuant to this agreement, as well as Thétard’s second unsolicited affidavit, were provided to the Applicants as part of the evidential material supplied prior to their trial.

1.88. The details of the negotiations and the correspondence exchanged in the course thereof were fully ventilated during the course of an application, referred to in McCarthy’s affidavit (Bundle A Vol 19 page 1703 para 80), brought by Thint in August 2004 in the Natal Provincial Division of the High Court, in an attempt to expedite the withdrawal of the charges against it (Case No. 6262/04).  The First Applicant was cited in his personal and representative capacities as the Sixth Respondent in that matter and therefore he and his legal representatives undoubtedly had knowledge of the relevant events up to that date.

1.89. The attorney and advocate who represented Thint in these negotiations (Mr Ajay Sooklal and Adv H K Naidu SC) also held a watching brief in the trial of the Applicants and were present for most of the proceedings.  There appeared to be substantial cooperation between them and the Applicants’ legal team during the trial.  It is inconceivable that the Applicants’ legal team, had they considered the contents of these negotiations relevant, would not have elicited any further details of these negotiations that had not previously come to their knowledge from Thint’s legal representatives.

1.90. The Managing Director of Thint during the period when these negotiations were conducted, Mr Pierre Moynot (‘Moynot’), was called as a defence witness by the Applicants.  It is inconceivable that the Applicants’ legal representatives, had they considered the contents of these negotiations relevant, would not have consulted with him regarding any further details of these negotiations that had not previously come to their knowledge.

Ad paragraph 158

1.91. The Applicants incorrectly state that ‘Thint/Thales/Thomson/Thétard contend further that it was agreed that none of them would ever thereafter be re-indicted’ (my emphasis).  In paragraph 33 of his affidavit (Bundle A Vol 15 page 1290), Moynot specifically states that he was advised that the agreement did not have the effect of an indemnity against prosecution.  He states, however, that he was ‘confident’ that Thint (Pty) Ltd (formerly Thomson-CSF (Pty) Ltd) would never be re-indicted for a number of reasons he then sets out (which the NDPP disputed in the Zuma proceedings).

1.92. To the extent that this is necessary to do so in the present application, I dispute that the Thint companies were ever brought under the impression that they would never again be indicted, or that there was any reasonable basis upon which they could have arrived at this conclusion.  In terms of the agreement, the NPA undertook that, if Thétard executed an affidavit ‘verily to the effect that he is the author of (the encrypted fax)’, the NPA would retract the subpoena and two warrants of arrest against him and withdraw the prosecution against Thint (Pty) Ltd.  The agreement related only to Thétard, to the specific case before the court and to a specific accused in that case, namely Thint (Pty) Ltd.

1.93. The Thint companies were well aware that, depending on the outcome of the Applicants’ trial, they may face charges again at a later date.  The Deputy Director of Public Prosecutions Adv Steynberg (‘Steynberg’) made this understanding crystal clear in a letter to the accused’s attorneys dated 16 July 2004 (Bundle A Vol 16 page 1366), referred to in McCarthy’s affidavit (Bundle A Vol 19 page 1703 para 79), as follows: ‘For the sake of clarity, I wish to reiterate that the undertaking to withdraw charges against accused no 11 [in the Shaik matter] stands.  However, nothing in this undertaking should be presumed, explicitly or impliedly, to amount to an indemnity from prosecution for ‘one or other of your clients’.  This much is in fact clear from previous discussions with Mr Naidu SC, in which he intimated his intentions to make further  representations regarding proposed immunity from prosecution for Mr Thetard and other senior employees of the Thales group.’  The significance of Steynberg’s letter was not only that it made the parties’ understanding clear, but also that it elicited no contradiction or challenge from the Thint companies.  They never responded to it.  If the agreement or their understanding of it was that they would never be charged again, Advocate Steynberg’s letter would undoubtedly have elicited howls of protest.

1.94. The awareness that they were in potential jeopardy is the reason why the Thint companies incurred the considerable expense of engaging an attorney and senior counsel to conduct a watching brief for the duration of the Applicants’ trial.  Moynot said as much in his founding affidavit in Thint’s unsuccessful application to the Pretoria High Court in case number 268/2006 for a later (18 August 2005) search of its premises to be declared unlawful: ‘It was made clear to (Thint) in a letter by Advocate Steynberg dated 16 July 2004 that the fact that the charges had been withdrawn against (Thint) in the Shaik trial, did not constitute an indemnity against prosecution …  It was therefore clear to (Thint) that as far as the prosecution was concerned, it was regarded as a suspect.  The position adopted by the prosecution prompted (Thint) to take a cautious approach and it consequently decided that proper preparations and representation on a watching brief at the Shaik trial was imperative’.  A copy of the page containing the relevant paragraphs of Moynot’s affidavit, namely page 22 paras 15.2.12 and 15.2.13, is attached marked ‘JDP15A’.

Ad paragraph 164

I reiterate that it is a matter of public record that the prosecution team recommended that Zuma be charged together with the Applicants.  The NDPP said as much in his press statement (Bundle A Vol 21 page 1872 para 31).  No one in the prosecution team relished the thought of repeating this complex and stressful prosecution a second time.  Prosecuting co-perpetrators together holds substantial advantages for the prosecution, as will be expanded upon below.  It should therefore come as no surprise that the prosecutors actually seized with the prosecution should favour this approach.  Downer’s statement during the SCA appeal accordingly adds nothing to what was already public knowledge.

AD SUB-CHAPTER F.6: 
THE INDICTMENT OF THE APPLICANTS
Ad paragraphs 165 - 167

I admit these paragraphs.

Ad paragraphs 168 - 169

1.95. As mentioned above, it is apparent that the allegations against the Applicants included, of necessity, references to Thint and Zuma.  It is no secret that the State’s case is, and has always been, that they were all parties to the corrupt activities described in the indictment.  This must have been obvious to the Applicants well before their trial commenced.  I again submit that, if they felt that this might impinge upon the fairness of their trial, they should have raised this issue at the appropriate time.

1.96. I dispute that the material allegations upon which the State relied were not and could not have been within the knowledge of the Applicants.  However, even if this were the case, I submit that this would not in itself result in their trial being unfair.

1.97. It is not unusual that an indictment contains information not within the knowledge of an accused.  For instance, in a murder case expert evidence may be led that blood found on a knife matches that of the deceased.  In a fraud case, evidence may be led relating to the accounting procedures of the complainant company.  I submit that, provided the State discloses to the accused the evidence which they intend to lead in support of these allegations, this does not in any way detract from the fairness of the trial. In the instant case, the State disclosed to the Applicants prior to the trial all the evidential material upon which the State based the allegations contained in the indictment.

1.98. Furthermore, the Applicants were in a better position than most accused to clarify any issues relating to matters peculiarly in the knowledge of their alleged co-conspirators.  It was common cause that the Applicants and Zuma were at all stages on good terms, and nothing prevented the First Applicant from consulting with Zuma to clarify any allegations which might have been peculiarly within his knowledge.  It is clear from the First Applicant’s evidence that he in fact did so – for instance, in relation to the whereabouts of the document embodying the alleged ‘revolving loan agreement’ between them.  The Applicants’ legal representatives also consulted with the managing director of Thint, Moynot, and indeed called him as a witness.  They would accordingly have been in a position to clarify any allegations which might have been peculiarly within his knowledge or that of his colleagues in France and Mauritius.

AD SUB-CHAPTER F.7: 
FURTHER PARTICULARS TO THE APPLICANTS’ INDICTMENT
Ad paragraphs 170 - 184

The State’s Further Particulars speak for themselves.  It is accordingly not necessary for me to admit or deny the correctness of the summary in these paragraphs of the State’s Further Particulars.

Ad paragraph 185

1.99. As indicated above, I admit that the allegations in counts 1 and 3 related also to the conduct of Zuma and various officials employed by Thint.  Since these parties are alleged to have been parties to the Applicants’ criminal conduct, it is obvious that such allegations include allegations of criminal conduct by such persons.  There is nothing unusual or irregular about this.

1.100. It is noted, however, that the allegations in count 2 relate only to the Applicants.

1.101. I deny that ‘the Applicants were put on trial to answer for not only their conduct but for third parties’.  The Applicants misconceive the nature of criminal liability which is founded upon the doctrine of common purpose. Legal argument will be presented on this point, if necessary.

1.102. I specifically dispute that the persons mentioned by the Applicants were not competent witnesses.  There is no legal reason why the Applicants could not have called Zuma as a witness, alternatively requested the Court to call him in terms of section 186 of the CPA.  There was also nothing preventing them from requesting that the evidence of Thétard, Perrier and De Jomaron be taken on commission in France.  It is clear that they deliberately decided not to do so.  I submit that they cannot now complain that they have been prejudiced as a result of their failure to pursue their legal remedies at the appropriate time.

AD SUB-CHAPTER F.8: 
THE TRIAL OF THE APPLICANTS AND THE SCA APPEALS
Ad paragraphs 186 - 187

I admit these paragraphs.

Ad paragraph 188
I admit that some, but not all, of the evidence led by the State related to the persons named herein.  Some evidence, however, such as that led on count 2, related exclusively to the Applicants.

Ad paragraph 189

I do not dispute that evidence was led which involved the parties referred to herein.  I submit that all such evidence was relevant to the charges faced by the accused and that there was nothing irregular in this regard.  I submit that the High Court was scrupulously careful to prevent the leading of evidence that was not directly relevant to the issues before it.

Ad paragraph 191

1.103. If the averment that ‘the versions of the co-conspirators were material to any proper finding on the State’s allegations’ is intended to convey that the High Court could not come to a finding in the absence of these versions, or that this would somehow render the trial of the Applicants unfair, then this is disputed.

1.104. Although Zuma, Thétard and Perrier did not testify, it does not follow that their versions were not before the court.  Letters by Thétard and Perrier were handed in as exhibits by the defence (Bundle A Vol 6 pages 523 and 525), as was a portion of Thétard’s section 28 interview with the DSO.  That said, the Applicants’ version was that Thétard was an liar and that no reliance could be placed on his evidence. In these circumstances, it is ironic that the Applicants now complain that they were deprived of his evidence.  I also reiterate that Moynot, the managing director of Thint, did in fact testify on behalf of the Applicants.  The court was accordingly not deprived of Thint’s version.

1.105. Insofar as Zuma is concerned, I reiterate that nothing prevented the Applicants from calling him to testify or requesting the court to call him.  They elected not to do so and must now live with consequences of that decision.

1.106. Finally, in this regard, even if the State had indicted Zuma and Thint together with the Applicants, there is no guarantee that the court would have had the benefit of their version.  An accused is under no obligation to disclose his defence or to testify.  In fact, I submit that the Applicants would have been in a worse position if the co-conspirators had been indicted but had elected to exercise their constitutional right to remain silent, since the Applicants would in those circumstances not have been in a position to compel them to testify.  This is one of the reasons why I said earlier that the State, rather than the Applicants, were prejudiced by the fact that Zuma and Thint were not charged with Applicants.
Ad paragraph 192 - 196

1.107. I do not dispute that the High Court made certain factual findings pertaining to Zuma, Thomson-CSF (Pty) Ltd and Thétard without hearing their evidence.  However, there is nothing unusual or irregular about a trial court making factual findings pertaining to persons who are not before it, insofar as such findings are justified by the evidence and relevant to the issues before it.

1.108. I am advised that it is trite that the findings of a court have no legal effect in respect of persons who are not parties to the case.  In a criminal case these findings are only legally effective in relation to the State and the accused before court.  This is not the same, as the Applicants seem to suggest, as finding a person guilty in absentia.

1.109. The Applicants were found guilty by the High Court (and their convictions were confirmed by the SCA on appeal) on the basis of their own actions and states of mind.  It was the Applicants who made the corrupt payments to Zuma referred to in count 1. It was the Applicants who benefited from Zuma’s reciprocal assistance.  On count 3 it was the First Applicant himself who solicited the payment of the R500 000 bribe for Zuma and who attended the meeting in March 2000 where this agreement was confirmed.  It was the relevant Applicants who then facilitated the laundering of the proceeds by entering into the bogus ‘Service Provider Agreement’ with Thomson (Mauritius).  I reiterate that the fact that the court had to make factual findings pertaining to persons not parties to the case does not in any way detract from the fairness of the trial.  The Applicants’ complaint in this regard is entirely without merit.

1.110. I refer to a variation of the practical example given above concerning an accused person who has confessed to a murder.  He might be indicted alone on the strength of his confession.  His confession might however contain the admission that he committed the murder together with a co-conspirator.  The co-conspirator might not have been indicted for a variety of reasons, such as: he might have fled; he might have died; he might have become mentally incapacitated; there might be humanitarian reasons for not prosecuting him that do not apply to the other suspect; the prosecution might consider that, despite the fact that his co-conspirator implicated him in the confession, it is unlikely that the confession would be admitted against him, for a variety of reasons that might apply; or the prosecution might consider it more appropriate to use him as a witness, either in terms of section 204 of the CPA, or otherwise, for a variety of reasons, which might include the prosecution’s assessment that the evidence against either accused is weak and that the State needs the assistance of the accused as a witness to ensure a successful prosecution.  Whatever the case, the prosecution might very well proceed against the accused person who has been indicted on the basis of his confession (that is, on the basis that the accused committed the murder together with the co-conspirator who is named in the confession). There would be nothing untoward if the court were to convict the accused on the basis of his confession, and pronounce that the accused committed the murder together with the other co-conspirator named in the confession.  This verdict is not unfair towards the accused indicted merely because the co-conspirator is not indicted as well.

AD SUB-CHAPTER F.9: 
EVENTS SUBSEQUENT TO THE SCA PROCEEDINGS

Ad paragraphs 197-205: the (alleged) error in the SCA’s judgment in the confiscation appeal in general

In these paragraphs the deponent deals with the SCA’s error in its judgment in the confiscation appeal, i.e. the SCA’s incorrect attribution to the High Court of the phrase ‘generally corrupt relationship’ (Bundle B Vol 5 page 274 para 8).  They seek to argue that this error ‘raises serious doubt’ as to the fairness of the SCA proceedings.  Before responding to the contents of these paragraphs, I explain the reasons why I dispute that this mistake rendered the SCA proceedings unfair.

First, the phrase ‘generally corrupt relationship’ correctly reflects the substance of the High Court’s judgment in the criminal proceedings.  The difference between the phrase ‘generally corrupt relationship’ and other phrases that the High Court employed to describe the relationship as a matter of fact, is merely semantic.  In other words, the SCA was quite correct to say that the High Court had found that there had been a generally corrupt relationship between the First Applicant and Zuma.  Its only error was to ascribe the phrase of ‘a generally corrupt relationship’ to the High Court.  I refer to the following excerpts from the High Court’s judgment:

1.111. ‘These four episodes show …  a readiness in both Shaik to turn to Zuma for his help, and Zuma's readiness to give it’ (my emphasis) (Bundle B Vol 2 page 116 line 21 to page 117 line 7).

1.112. ‘It would be flying in the face of commonsense and ordinary human nature to think that he [First Applicant] did not realise the advantages to him of continuing to enjoy Zuma's goodwill to an even greater extent than before 1997; and even if nothing was ever said between them to establish the mutually beneficial symbiosis that the evidence shows existed, the circumstances of the commencement and the sustained continuation thereafter of these payments, can only have generated a sense of obligation in the recipient [Zuma].  If Zuma could not repay money, how else could he do so than by providing the help of his name and political office as and when it was asked, particularly in the field of government contracted work, which is what Shaik was hoping to benefit from.  And Shaik must have foreseen and, by inference, did foresee that if he made these payments, Zuma would respond in that way.  The conclusion that he realised this, even if only after he started the dependency of Zuma upon his contributions, seems to us to be irresistible’ (my emphasis) (Bundle B Vol 2 page 127 lines 2-17) (my emphasis).
1.113. ‘The continuation of such payments after this can only have been to allow Zuma to live at an even higher standard of material comfort than his official remuneration provided and can only have been to continue the existence of a sense of obligation towards Shaik in return’ (my emphasis) (Bundle B Vol 3 pages 134.1 line 22 to 134.2 line 2).
Secondly, the SCA judgment in the criminal proceedings does not contain this phrase.

Thirdly, the SCA effectively found in the confiscation judgment that it was appropriate to call the relationship a generally corrupt relationship.  This is obviously the SCA’s own finding on appeal in the light of the evidence.  The validity of this finding is not dependent on the SCA’s incorrect attribution to the High Court of the words ‘generally corrupt relationship’.  It holds good howsoever the High Court might have described the relationship because it was entirely justified on the proven facts.

Fourthly, counsel for both the State and defence used the phrase or variants of it throughout the trial and the confiscation proceedings in the High Court, and in their submissions to the SCA, as a convenient label to identify the essence of the corruption allegations in count 1.  This was generally called ‘the charge of general corruption’ because it was based on an ongoing, general series of payments to Zuma over a long period where no particular payment was alleged to be linked to any one particular reciprocal action. The State alleged that the payments constituted a general retainer.  The term was used also to distinguish the charge of general corruption in count 1 from the corruption allegations in count 3.  In the latter charge the payments were alleged to be linked to specific reciprocal actions required of Zuma.  Some examples of this usage from the record are as follows:

1.114. Senior Counsel for the defence cross-examined forensic auditor Van der Walt in the following terms:

‘MR VAN ZYL: And in this charge sheet, the first count is a similar count to the one we have in this Court at the moment, the - what I call the general corrupt relationship charge with the schedule of payments made to Mr Zuma over the period that you've testified to. 

· Yes, M'Lord….’ (my emphasis).

(SCA Record Vol 14 page 1 345 lines 7-11, a copy of which is attached as annexure ‘JDP16’.)

1.115. Senior Counsel for the defence examined the First Applicant in the following terms:

‘MR VAN ZYL: … Mr Shaik, it isn’t [sic., should read ‘it is’] necessary to go to the various allegations against you in this so-called general corrupt relationship and what Mr Zuma would have done.  I think let's look at certainly one of the more important ones, and that is the allegation that Mr Zuma interfered on your behalf with Thomson CSF France to bring you back into the fold, as it were, with the share interest in ADS…’ (my emphasis).

(SCA Record Vol 40 page 4 527 lines 4-10, a copy of which is attached as annexure ‘JDP17’.)

1.116. State prosecutor Downer addressed the High Court in his closing argument on the merits in the following terms:

 ‘So there is a formalised structure to the assistance granted to Mr Zuma with the result that Mr Zuma would remain in politics and that, I submit, is the formalisation of an essentially corrupt relationship and I say essentially corrupt, as I've said because Mr Shaik looked to Mr Zuma's assistance to be there to assist him when he needed it, as we have seen he did and he trumpeted that as well. We'll also look at that evidence.  So what we have here, M'Lord, I submit, is an essentially generally corrupt relationship and we don't, at this stage, have any particular payment being related to any particular action….’ (my emphasis).

(High Court Record page 6 498 lines 12-20, a copy of which is attached as annexure ‘JDP18’.  The transcript of this argument was not included in the SCA record.)

1.117. The State’s heads of argument presented to both the High Court and the SCA contain many references to the corrupt relationship between the First Applicant and Zuma.  Some examples from the State’s SCA heads of argument are as follows:

· ‘It is submitted that this provides further evidence of the corrupt nature of their relationship and of the fact that the payments to Zuma were made with a corrupt intent’ (my emphasis).
(The State’s SCA heads at page 54 para 43, a copy of which is attached as annexure ‘JDP19’.)
· ‘It was not necessary in order to secure a conviction on count 1 for the State to prove any specific acts on the part of Zuma pursuant to his corrupt relationship with first appellant. These merely serve to strengthen the inference that the payments which first appellant was proved to have made to Zuma were made with corrupt intent’ (my emphasis).
(The State’s SCA heads at page 63 para 49, a copy of which is attached as annexure ‘JDP20’).
· ‘In reality, the most feasible course of action for persons in a corrupt relationship such as this would be to do precisely what first appellant did – that is to make the payments openly but to clothe them in a veneer of respectability by, for example, concluding bogus loan agreements or disguising the benefits as donations to the ANC’ (my emphasis).
(The State’s SCA heads at page 106 para 57.9, a copy of which is attached as annexure ‘JDP21’.)
· ‘As the court a quo remarked, it was the total picture of the corrupt relationship that had to be obscured, namely the payments, the fact that they would not be recovered and the quid pro quo expected of Zuma’ (first emphasis supplied).
(The State’s SCA heads at page 108 para 57.9, a copy of which is attached as annexure ‘JDP22’.)

1.118. In my replying affidavit for the State in the confiscation proceedings in the High Court, I stated as follows:

‘This Court found that a generally corrupt relationship existed between Mr Shaik and Mr Zuma, and that the four ‘interventions’ canvassed in the judgment demonstrated the existence of a scheme whereby Mr Shaik made payments to Mr Zuma with the intention that Mr Zuma would assist him (in his official capacity) in advancing his (i.e. Mr Shaik’s) personal business interests as and when requested to do so’ (my emphasis).

(My replying affidavit at page 8 para 6.4, a copy of which is attached as annexure ‘JDP23’.)

The following emerges clearly from the above:

1.119. The State alleged and set out to prove in respect of count 1 that a generally corrupt relationship existed between the First Applicant and Zuma.

1.120. The defence took cognisance of this and adopted the terminology to describe the essence of the allegations in count 1.

1.121. The case was conducted by both parties on the basis that a conviction on count 1 would entail a conviction of the Applicants for being party to a generally corrupt relationship as alleged.

1.122. The trial court duly convicted Applicants upon this basis as alleged, in terms essentially similar to the term ‘generally corrupt relationship’.

1.123. There is no difference of substance between the phrase ‘generally corrupt relationship’ and the following phrases, quoted above, that the High Court used in its judgment:

1.123.1. ‘a readiness in both Shaik to turn to Zuma for his help, and Zuma's readiness to give it’;

1.123.2. ‘the mutually beneficial symbiosis that the evidence shows existed’;

1.123.3. ‘the dependency of Zuma upon his [First Applicant’s] contributions’; and

1.123.4. ‘The continuation of such payments….can only have been to continue the existence of a sense of obligation [by Zuma] towards Shaik in return.’

1.124. The SCA’s finding that the term ‘generally corrupt relationship’ is appropriate, is confirmed by the allegations, the evidence, the conduct of the case by counsel for both sides and the High Court’s judgment.  The term originates from the record and counsel’s addresses to the SCA.  The SCA was justified in employing the term in the confiscation judgment as an ‘appropriate’ epithet.

1.125. The statement in my replying affidavit in the confiscation proceedings mentioned above (annexure ‘JDP23’) that the High Court had ‘found that a generally corrupt relationship existed between Mr Shaik and Mr Zuma’, encapsulates the High Court’s finding.  In effect, the SCA adopted my wording, but placed the phrase ‘a generally corrupt relationship’ in quotes.  The SCA’s error was thus limited to elevating to a quote an accurate summary of the High Court finding. This error is hardly a significant one.

1.126. The fact that the SCA wrongly attributed the actual phrase to the High Court is quite irrelevant in any appraisal of the fairness of the appeal.  It has no constitutional significance.

The concept of ‘general corruption’ has a distinguished legal pedigree. The choice of the term in the SCA’s confiscation judgment and by counsel at all stages of the proceedings merely echoes judicial approval of the term that goes back at least to the early part of the last century.  See, for instance Mason, J’s remarks in 1919 concerning the old Transvaal Law 10 of 1894 in R v Lavenstein 1919 TPD 348 at 352 and R v Chorle 1945 AD 487 at 496.
I turn now to deal with those averments in the founding affidavit on this issue that require a response from the NDPP.  Where I do not deal with a specific allegation that is inconsistent with what is stated above, the allegation should be taken to be denied.

Ad paragraph 197

This is admitted.

Ad paragraph 198

1.127. I admit that the Applicants’ appeal to the SCA was widely reported in the press and other media. I dispute that such reports have any legal significance relating to the appeal to the SCA, the SCA’s judgments on the appeal or Applicants’ application to this Court.

1.128. I dispute that such reports ‘highlighted inconsistencies between the SCA judgments and the judgment of Squires, J convicting the Applicants’.  In fact, the Applicants rely on only one reported inaccuracy in the SCA’s confiscation judgment, namely that the SCA wrongly attributed the phrase ‘generally corrupt relationship’ to the High Court.

Ad paragraph 199

I do not dispute that the single inaccuracy in the SCA’s confiscation judgment was reported.  I however dispute that Applicants’ version is a ‘summary’ of these reports or that this is the ‘principal inconsistency’.  In fact it is the only inaccuracy and the single inaccuracy reported.

Ad paragraph 200

1.129. I do not dispute that His Lordship Mr Justice Squires engaged in correspondence with Business Day.  After the conclusion of the trial and the appeals process before the High Court, such court was functus officio. Squires J’s correspondence is, with respect, irrelevant to the present application before this Court.

1.130. I note that although the Applicants allege in paragraph 205 of the founding affidavit that the SCA was functus officio when His Lordship Mr Justice Howie issued a media statement concerning the SCA’s inaccuracy in its confiscation judgment, they do not make the same observation concerning Squires J’s correspondence with Business Day.

Ad paragraph 201

This is disputed.  The terms of the High Court’s judgment – including the passages quoted in paragraph 77 above – remain unaffected by whatever Squires J may have later chosen to write to Business Day.

Ad paragraph 202

For the reasons given above, especially in paragraph 81, I deny that there is any difference of substance between the findings of the SCA and the High Court regarding count 1.

Ad paragraph 203

This paragraph is disputed for the reasons given in paragraphs Error! Reference source not found. to 82 above.

Ad paragraph 204

I admit that the Chief Justice issued a media statement (Bundle B Vol 5 pages 288A to 288B).  I submit that the media statement is, with respect, irrelevant for the purposes of the present application to this Court.  The first sentence in the second paragraph of the statement says as much.

Ad paragraph 205

I admit that Howie P issued a media statement (Bundle B Vol 5 pages 289 to 290).  I admit that the SCA was functus officio when that was done.  I again submit that the media statement is, with respect, irrelevant for the purposes of the present application to this Court.  The introductory paragraph expressly states that it is for the benefit of the media and the public and does not form part of or amplify the judgment of the SCA in the confiscation proceedings.
AD SUB-CHAPTER F.10:
THE PROCEEDINGS AGAINST ZUMA AND THINT
Ad paragraphs 206 - 226

I admit these paragraphs.  Their relevance to the present application is, however, disputed.

Ad paragraph 227

1.131. I dispute that the matters raised in the Zuma proceedings are of any relevance to the present application.

1.132. I also dispute the Applicants’ bald allegation that ‘many of the material facts’ referred to in the Zuma proceedings were unknown to them.

1.133. With the obvious exception of the course of events after the conclusion of the Applicants’ trial on 8 June 2005 (save for the application for leave to appeal which was determined on 29 July 2005 and the asset forfeiture proceedings which were determined in early 2006), I submit that the vast majority of the facts referred to in the Zuma proceedings were well known at the time of the Applicants’ trial.  The Applicants’ founding affidavit is conspicuously devoid of any particularity as to which particular material facts are actually alleged to have been unknown to them at the time of their trial.  The mere fact that something was raised or said in the Zuma application, does not mean that it was and could only have been discovered at that time.

1.134. Turning to the time of the SCA proceedings, I dispute that it was not possible for the Applicants to have regard to the papers in the Zuma proceedings prior to the hearing of the SCA appeals:

1.134.1. The State’s counsel were involved in both sets of proceedings and managed to attend to both matters.

1.134.2. On 7 August 2006, which was shortly before the dates originally scheduled for the appeal hearing in the SCA (21 to 25 August 2006), the appeal hearing was postponed by more than a month until 25 to 29 September 2006 due to the illness of one of the SCA judges.

1.134.3. Within a few days after the postponement of the appeal hearing, the State’s application for an adjournment in the Zuma proceedings, the accused’s answer and counter-application for a permanent stay in the Zuma proceedings (upon which the Applicants primarily rely) and the State’s reply and answer to the counter application in the Zuma proceedings, had been filed.  The allegations on both sides in the Zuma proceedings were widely reported in the media during this period.  As a result, by the time of the SCA appeal hearing the Applicants must have been aware of at least the essence of the opposing parties’ contentions.

1.134.4. The Applicants’ legal team could have used at least some of the additional time resulting from the postponement of the appeal hearing to peruse the record in the Zuma proceedings, had they considered that such may contain relevant evidence the admission of which should be sought in the SCA appeal.

1.134.5. If, having done so, they were indeed of the opinion that they were in any way relevant to the pending appeal and if they felt that they had insufficient time to properly consider the contents thereof, the appropriate course of action would have been to request the President of the SCA to postpone the hearing of the appeal.  Given that the ‘facts’ contained in the Zuma papers did not form part of the appeal record, the Applicants should have then made an application in terms of section 316(5) of the CPA to lead such further evidence as they might deem necessary.

1.134.6. Instead, at the SCA appeal hearing the Applicants’ counsel only made a vague reference to the Zuma proceedings and purported to ‘reserve the rights’ of their clients.

1.135. Once again, the Applicants’ choices and failure to observe proper procedures have placed them in a predicament entirely of their own making.  In any event, for the reasons given elsewhere in this affidavit the new ‘facts’ do not give rise to any reasonable prospects of success for the Applicants.

Ad paragraphs 228 - 229

Although the Applicants’ summary of the State’s case is over-simplified, these paragraphs are not disputed for the purposes of the present application.

Ad paragraph 230 (subparagraphs incorrectly numbered 231)
1.136. Zuma’s allegations are comprehensively addressed in the affidavits of McCarthy (Bundle A Vol 19 pages 1729-1734), Ngcuka (Bundle A Vol 27 pages 2463-2475), Pikoli (Bundle A Vol 27 pages 2417-2424; 2426-2432) and Maduna (Bundle A Vol 27 pages 2436-2443), to which this Court is respectfully referred. I respectfully request that the contents of these affidavits should be read as if incorporated herein.  I do not, therefore, intend to specifically deal with Zuma’s allegations in this affidavit, save to state that they are disputed.  The State specifically denies that it acted improperly in any way in relation to the investigation or prosecution of Zuma.

1.137. I point out that many of these complaints merely amount to a rehashing of complaints made by Zuma to the Public Protector and/or raised in Zuma’s response to the NPA’s 35 questions, and would thus have been well-known to the Applicants prior to their trial. Other complaints relate to events concerning Zuma and Thint subsequent to the Applicants’ trial, which are therefore irrelevant to the present application.

Ad paragraph 231
I deny that there has been any ‘abuse of process’ or ‘abuse of statutory powers’ on the part of the State.  It is idle speculation for the deponent to consider what consequences would ensue, if any, if such allegations were to be proved.  The fact of the matter is that they have not been proved and, I submit, cannot be proved because they are not true.  In any event, such allegations relate to the NPA’s (alleged) treatment of Zuma, not the Applicants.

Ad paragraph 232 (subparagraphs incorrectly numbered 233)

Thint’s allegations are addressed in the affidavits of McCarthy, (Bundle A Vol 19 pages 1692-1703 and 1734-1736), Ngcuka (Bundle A Vol 27 pages 2476-2485), Pikoli (Bundle A Vol 27 pages 2424-2426; 2432-2433) and Maduna (Bundle A Vol 27 pages 2443-2451), to which this Court is respectfully referred. I request that the contents of these affidavits should be read as if incorporated herein.  I do not, therefore, intend to specifically deal with these allegations in this affidavit, save to state that they are disputed.  The State specifically denies that it acted improperly in any way in relation to the investigation or prosecution of Thint.  It further disputes that there was any merit in Thint’s application for a permanent stay of prosecution and that Thint’s application and the issues Thint raised have any bearing on the present application.  Thint’s allegations relate to the NPA’s (alleged) treatment of Thint, not the Applicants.

Ad paragraph 233
I repeat paragraph 97 above mutatis mutandis.

Ad paragraphs 234 - 237
I admit that Pikoli, Maduna and Ngcuka made these affidavits.  I have referred to them elsewhere in this affidavit.  The affidavits of Pikoli, Maduna and Ngcuka speak for themselves.  It is accordingly not necessary for me to admit or deny the correctness of the summary in these paragraphs of the affidavits.

Ad paragraph 238
1.138. I admit that Msimang J dismissed the State’s application for an adjournment and struck the matter off the roll.  I submit however that the judgment of Msimang J is, with respect, open to criticism.  Notwithstanding this, the State decided not to appeal against the judgment as no useful purpose would be served thereby.  I would emphasize that the judgment relates only to the State’s application for an adjournment and hence the Court did not consider the counter-applications made by the accused for a permanent stay of prosecution.

1.139. I admit that the State instituted an application in terms of the ICCMA for a letter requesting the originals of the documents held by the Mauritius authorities.  As this was done after Msimang J had struck the matter from the roll, the application was made in terms of s 2(2) of the ICCMA not s 2(1) of the ICCMA, as the previous application (adjourned by Combrinck J for hearing by the trial court) had been.  As stated in paragraph 45.3 above Combrinck J’s judgment is in Bundle A Vol pages 1433 to 1445.

AD CHAPTER G: 
THE APPLICANTS’ ENTITLEMENT TO APPEAL TO THE CONSTITUTIONAL COURT
AD SUB-CHAPTER G.1: 
CONSTITUTIONAL CHALLENGE
Ad paragraph 239
1.140. The Applicants set out a number of grounds upon which they claim that leave to appeal should be granted, and contend that these grounds ‘all raise constitutional issues’.

1.141. For the reasons set out in paragraph 7 above and for the further reasons set out below, I repeat the basic submission in paragraph 7.15 above that the present application has not been brought bona fide; it is simply an attempt by the Applicants, and the First Applicant in particular, to avoid the consequences of convictions and sentences properly imposed and confirmed on appeal.
1.142. I submit that it is in the interests of justice that any constitutional issue that arises before or during the course of a criminal prosecution in the High Court must be properly raised before the High Court so that it may be considered by the High Court and dealt with in a reasoned judgment.  In the instant matter the Applicants are unable to point to any constitutional matters that were raised before the High Court or the SCA.

1.143. In essence what the Applicants seek to do in the present proceedings is to have a second trial at first instance, in which they seek to challenge certain procedural aspects of the State’s case that they were content to admit (or at least not dispute) in their first trial.

1.144. I am advised further that the interests of justice demand finality of proceedings once all legitimate appeal remedies have been exhausted.  To grant the Applicants leave to appeal in these circumstances would open the door for every convicted person with sufficient money, who has reached the end of the road, to engage new counsel and prolong the process for as long as new and ingenious legal points can be conceived.

Ad paragraph 240 - 241
1.145. I deny the allegations in these paragraphs to the effect that the Applicants could not acquaint themselves with the allegations in the Zuma proceedings, before the SCA heard the Applicants’ appeals in late September 2006.  I refer to paragraph 94.4 above.

1.146. In addition, I point out that the Applicants have repeatedly stressed that the charges against themselves and Zuma/Thint are closely related.  I submit that it is not unreasonable to have expected the Applicants to have at least perused the papers in the Zuma proceedings as they apparently believed that issues relevant to the impending appeal arose therein, prior to the (postponed) SCA appeal hearing in late September 2006.  The Applicants now apparently suggest that their lawyers were so engrossed in their appeal preparations that they were unable to react to widely publicised and allegedly vitally relevant developments.

Ad paragraph 242
For the reasons set out elsewhere in this affidavit, I deny that any valid constitutional issues are raised by the SCA judgment and that the application papers in the Zuma proceedings are of any relevance to the present proceedings or have been properly placed before this Court.

Ad paragraph 243
1.147. The submissions in this paragraph are disputed.

1.148. I am astonished by the Applicants’ assertion that ‘what emerges from the [Zuma] application papers is hardly open to any dispute’ and hence that ‘the facts speak for themselves’.  Whilst there are of course certain facts contained in the papers which are common cause, I reiterate that many of the key ‘facts’ in Bundle A are strenuously disputed by the State.  I refer to paragraph 7.9 above.

1.149. I reiterate that I dispute that the facts now relied upon by the Applicants could not have been raised earlier.

AD SUB-CHAPTER G.2:
THE NDPP’S DECISION TO PROSECUTE
Ad paragraphs 244 - 245
For the reasons set out above, especially in my response to sub-chapter F.3 of the founding affidavit (paragraphs 52 to 59 above), I deny that the NDPP failed to exercise his discretion properly or that the decision he took failed to comply with the requirements for legality.  I reiterate that the Applicants seek in effect to call upon this Court to review the decision of the NDPP in circumstances where a review is not competent in law.  Notwithstanding this, I will address the Applicants’ complaints seriatim.

1.150. Ad paragraph 245.1
For the reasons given in paragraph 56.3 above I dispute that the incorrect test was applied. The NDPP applied the correct test, namely whether or not there was a reasonable prospect of a successful prosecution.

1.151. Ad paragraph 245.2
1.151.1. I submit that no evidence has been placed before this Court to suggest that the NDPP did not take into account all the consequences of his decision not to charge Zuma together with the Applicants.

1.151.2. I dispute that charging the Applicants alone (i.e. not prosecuting them together with Zuma) resulted in any material prejudice that rendered their trial unfair.  I refer to what I have stated above in this regard, especially in paragraphs 52.4, 70.3, 70.4 and 74.4.

1.152. Ad paragraph 245.3
1.152.1. I submit that the Applicants seek without justification, to elevate a prudent rule of practice into an inflexible and immutable imperative.  The Constitution and the NPA Act confer the power to determine prosecution policy upon the National Director, which he has done in the NPA’s policy directives. It is instructive that nowhere in the NPA’s policy directives or the prosecutors’ code of conduct is it stated that co-perpetrators should invariably or even usually be prosecuted together.  Section 155(1) of the CPA merely states that ‘[a]ny number of participants in the same offence may be charged together …’ (my emphasis).  The language reinforces the conclusion that this is a matter falling within the discretion of the prosecutor.

1.152.2. To the extent that such a ‘policy’ can be said to exist, however, I have already indicated that sound reasons existed to deviate from this policy in the circumstances of the present case, namely the NDPP did not believe that he had a winnable case against Zuma.  There is no evidence that in reaching that decision the NDPP did not exercise his discretion in a rational and lawful manner.

1.152.3. In any event this prudent rule of practice, if followed, normally benefits the prosecution not the defence.  It is not uncommon for one or more of several co-accused who are charged together to apply for a separation of their trials from that of another accused because if they are tried together the latter is not a compellable witness for the former or because the latter’s defence is that the other accused are to blame.  Such applications for separation are routinely opposed by the State, since it is generally easier to secure convictions when co-accused are charged together.

1.153. Ad paragraph 245.4
The Applicants seek to examine the ‘correctness’ of the NDPP’s decision microscopically and with the benefit of hindsight.

1.153.1. I submit that the subsequent events, such as the 2005 decision to charge Zuma and Thint, have no bearing on the correctness or otherwise of the original decision.  There was no way in which the NDPP could have been expected to reliably predict such future events at the time of his decision.

1.153.2. In any event, I submit, on the assumption that the NDPP’s decision is susceptible to judicial review (which, as stated, is not conceded), in assessing the legality of a decision taken in the exercise of a discretion the ‘correctness’ of the decision is not the relevant test.  The issue to be decided is whether or not the discretion has been exercised lawfully and properly.  I reiterate that there is no evidence that the NDPP did not exercise his discretion lawfully and properly.

1.154. Ad paragraph 245.5
1.154.1. I deny the allegation by Zuma paraphrased in this paragraph.  The allegation is unfounded and unsupported by any admissible evidence.  A perusal of Zuma’s affidavit in the Zuma proceedings reveals that it is based largely on hearsay, media reports and rumour.  The allegation is comprehensively traversed by Ngcuka (Bundle B Vol 27 pages 2463 to 2475 paras 5 to 43) and McCarthy (Bundle B Vol 19 pages 1729 to 1734 paras 132 to 134).

1.154.2. In any event, the allegations of a political conspiracy and complaints about the motives for the NDPP’s decision were in the public domain well before the Applicants’ trial. They were raised, for instance, in Zuma’s complaint to the Public Protector. The Applicants fail to explain why these allegations, if material, were not raised at their trial, in which case they could have been fully ventilated in and decided by the High Court.

1.155. Ad paragraph 245.6
I dispute that the Applicants’ rights to equality have been infringed by this decision.  As matters stand the case against Zuma and Thint has been struck off the roll and they have not been re-prosecuted.

AD SUB-CHAPTER G3: 
NON-JOINDER AND ITS EFFECT

Before dealing with the Applicants’ allegations in this section of the founding affidavit, I make the following general points about the Applicants’ submission that they would have been better off if Zuma and Thint had been joined in their prosecution.  The way in which the Applicants have approached the joinder issue leaves the impression that an accused’s right to a fair trial entitles him to a trial which is structured so as to be most advantageous to him.  The Applicants’ idea seems to be that an accused is entitled to joinder if it would bring him some benefit or other; the accused is entitled to separation on the other hand if that would be more beneficial to him.  That of course is incorrect.  The applicable principles may be summarised as follows:

1.156. There are objective rules that determine when it is competent to join two or more accused in the same trial.  Within the parameters of those rules, it is the State’s prerogative to decide whom to prosecute and whether to do so in separate trials or in a joint trial.  The State usually prefers joint trials because the full truth about an incident is more likely to emerge if every alleged participant gives his account on one occasion.  It is for that very reason that guilty accused often prefer separate trials precisely because they are guilty and want to avoid discovery of the truth.  They are however generally not entitled to insist on separate trials because it is the State’s prerogative to decide whether to have joint or separate trials.

1.157. The court will interfere with the State’s decision to join two or more accused in the same trial, only if they are able to show that it will for an exceptional reason cause their trial to be unfair.  The implications of a joint trial that may sometimes operate unfairly are for instance that one accused is not a compellable witness at the instance of the other or that evidence which is highly incriminating of both accused is admissible against the one but inadmissible against another.  In these circumstances the court has a discretion to order a separation in the interests of fairness.

1.158. It is difficult to conceive of any circumstances in which a criminal trial may be unfair to an accused because he is charged on his own and not with others.  I am advised by the State’s legal representatives that they do not know of any precedent whether locally or anywhere in the world, where a court has held that other people must be joined in a criminal trial because it would be unfair to the accused to prosecute him alone.

1.159. The Applicants do not begin to show that their trial was unfair because they were prosecuted on their own.  They attempt to argue that they would have been better off if Zuma and Thint were charged with them.  I deny that he would have been better off at all.  But that is in any event not the point.  The question is not whether there was some way in which the trial could have been differently structured to optimise the benefits to the accused.  The question is whether they had a fair trial.  Their arguments do not begin to show any unfairness in their trial even if they would have been better off in some way if Zuma and Thint had been prosecuted with them.

1.160. Even if the Applicants had some basis of complaint about the State’s failure to prosecute Zuma and Thint with them, they should in any event have raised it at the commencement of their trial.  They cannot choose to take their chances on their own and only then complain about non-joinder after conviction.  Their failure to raise this complaint at the commencement of their trial is in any event in itself fatal to their complaint.

Ad paragraph 247
1.161. I dispute that the Applicants have identified or adduced any evidence, or established any rational basis for their allegation that the non-joinder of Zuma and Thint resulted in material prejudice to them let alone an unfair trial.

1.162. In the case of Zuma, even if he had been prosecuted with the Applicants there is no guarantee that he would have testified in his defence. In these circumstances, the Applicants would have had no remedy to place Zuma’s evidence before the court.  Moreover, as explained above, because Zuma was not charged with the Applicants they could have compelled him to testify (though not to answer self-incriminating questions) if they felt that this would advance their case.  Alternatively, they could have requested the Court to subpoena him in terms of section 186 of the CPA if they genuinely believed that his evidence was essential to the just decision of the case, as they now contend.  They elected to do neither.

1.163. In the case of Thint, I submit that the Applicants would have been in no different position if Thint had been prosecuted together with them.  It is clear from the indictment that the First Applicant, who was at all material times a director of the erstwhile accused No 11 (Thint (Pty) Ltd), was cited in his representative capacity as the accused.  It is therefore he who would have been required to testify and adduce evidence in defence of accused No 11.  To the extent that matters fell outside his own knowledge, he would be required to call the evidence of other company officials.  This is in fact precisely what he did.  The First Applicant testified in person as to his knowledge of Thint’s affairs, and called the present managing director, Moynot, to testify on his behalf.  If there were any other officials whose versions the Applicants required to be placed before the court, then they were at liberty to lead their evidence, whether before the court in South Africa, or on commission in France.  They elected to do neither.

1.164. The two Thint officials whose version the Applicants suggest would be relevant to the court, namely Thétard and Perrier, were at all material times in France and beyond the reach of the NPA and the jurisdiction of the court – France does not extradite its nationals for trial in foreign countries.  The attempts by the NPA to obtain the assistance of the French authorities to question them and other senior Thint employees met with no success.  In any event, for the reasons given in paragraph 74.2 above, although Thétard and Perrier did not testify, their versions were put before the court.

1.165. I dispute that, had Zuma and Thint been charged and had the versions of Zuma, Thétard and Perrier been placed before the court, this would necessarily have been to the Applicants’ advantage, as they suggest.  The reasons why prosecutors prefer to charge co-perpetrators together include the following: joint proceedings against co-perpetrators deprive the co-perpetrators of the ability to shift the blame onto absent suspects, inhibit their ability to tailor their defence to meet the State’s case and allow the State to cross-examine all the co-perpetrators on discrepancies and contradictions in their respective versions.

1.166. In the instant case, material discrepancies exist between the Applicants’ defence and the versions that emerge from the various documents referred to by the Applicants, which in turn describe or contain the versions of Zuma and Thétard.  For instance, apropos the meeting of 11 March 2000 in Durban between the First Applicant, Zuma and Thétard, at which the State alleges the agreement for the annual bribe of R500 000 was agreed:

1.166.1. The Applicants’ version in summary was that such a meeting did occur, albeit on 10 March 2000. They claimed that the purpose of the meeting was for Zuma to confirm to Thétard that he (Zuma) did indeed desire Thint to make a donation to the Jacob Zuma Educational Trust, a charitable trust of which Zuma was the patron.

1.166.2. Zuma, in his answer to the NPA’s 35 questions, denied that he had attended a meeting such as that described in the encrypted fax with the First Applicant and Thétard on 11 March 2000 (Bundle A Vol 6 page 472 lines 2 to 4 and page 486 para 78).  Assuming for present purposes that the correctness of the Applicants’ version that the meeting took place on 10 March 2000 not 11 March 2000, it is extraordinary that Zuma made no mention of the fact that such a meeting had taken place the previous day, despite the fact that he was specifically asked about any other meetings with representatives of Thint ‘from 1997 to date’.  He responded vaguely that he ‘may have’ met such representatives in his capacity as MEC, at which he would have ‘discussed matter relevant to [his] portfolio’ (Bundle A Vol 6 pages 486 to 487 para 79).  Meetings of this nature clearly would not have included soliciting donations for his personal charitable trust (the purpose of the meeting relied on by the Applicants).  The differences between Zuma’s version and the Applicants’ version would have been fertile ground for cross-examination.

1.166.3. Thétard, in his letter to Perrier, also confirms that he met Zuma in Durban ‘during the first quarter of 2000 (I cannot recall the exact date) at his official residence, in the company of our local partner, Shabir Sheik (sic)’ (Bundle A Vol 6 page 523).  According to Thétard, however, the aim of this meeting was ‘to establish the credibility of our setting up in Durban, and only dealt with general subjects relating to this business’. Once again, this conflicts with the Applicants’ version as to the alleged purpose of the meeting.

1.167. In the light of fundamental contradictions such as those described above, it is unsurprising that the Applicants elected not to call either Zuma or Thétard in their defence. I submit that this also demonstrates that the Applicants were not, in fact, prejudiced by the decision not to charge Zuma and Thint.  I repeat that, if anything, this decision rebounded to their advantage and prejudiced the State in its prosecution.

Ad paragraph 248
The Applicants did not raise the question of non-joinder and its alleged prejudicial effect on the admission of hearsay evidence, either before the High Court or the SCA.  Once again, as a result, this Court is deprived of an analysis by the High Court and by the SCA of the effect, if any, that this may have had on the admission of the disputed evidence in the interests of justice.  Such an analysis would have included a detailed consideration of the facts.

Ad paragraph 249
1.168. I admit that, as a general rule of practice, it is preferable to prosecute co-conspirators together.  However, there may be (and frequently are) circumstances where this is either undesirable or impractical.  For the reasons given earlier, I submit that in the present case the NDPP’s decision not to prosecute Zuma at all in 2004 ruled out a joint prosecution at that stage and that the Applicants were not materially prejudiced thereby.

1.169. At the risk of stating the obvious, it is normally not in the interests of a guilty accused that ‘the full truth about an incident’ emerges.

1.170. It is ironic that the Canadian Supreme Court case quoted by the Applicants – R v Crawford [1995] 1 S.C.R. 858 – is a case dealing with one of the situations described in paragraph 106.3.2 above, namely where one or more of several accused persons charged with offences arising out of the same event or series of events and tried jointly, blames the other or others.  The Supreme Court held that the mere fact that a co-accused wages such a ‘cut-throat defence’ is not in itself sufficient to warrant separate trials.  The facts and judgment in Crawford show that normally a joint trial benefits the prosecution, not the defence.

Ad paragraph 250
I note the concession herein that the Applicants ‘do not have a further right of appeal on the findings of fact, but only on constitutional issues that are not related to a dispute founded upon fact’.  I again deny that any constitutional matter is properly raised by the SCA judgment or in this application.

Ad paragraph 251
While I accept that separate trials raise the spectre of inconsistent verdicts, I submit that the Applicants misinterpret the import of Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC).  The decision of the majority of this Court was to the effect that the right to equality guarantees equality of treatment by the law, but not necessarily equality of result.  I submit further that this Court was careful to specify that the facts in that case were ‘unique’ and even ‘freakish’ (per Justice Sachs).  I submit that they are clearly distinguishable from the present case, not least because the three groups of suspects (the Applicants, Zuma and Thint and its officers) were not ‘similarly situated’.  For example, there were differences relating to, inter alia, the availability and admissibility of evidence against them and (in the case of the Thint officers in France) their susceptibility to South African criminal proceedings.

Ad paragraph 252
1.171. I submit that the fairness of any future trial is not in issue here.  The only relevant issue concerns the fairness of the Applicants’ trial.

1.172. In any event, the findings of fact in the previous trial will be irrelevant and inadmissible in any future trial that may take place, according to the rule in Hollington v F Hewthorn & Co Ltd [1943] 2 All ER 35 (CA).

1.173. Although the findings of law by the SCA will be binding on any future trial court and will almost certainly be followed in any future appeal to the SCA according to the normal principles of stare decisis, I submit that there is nothing in this that impinges on the fairness of any future trial.  On the contrary, it is this very principle that protects an accused from the arbitrary and inconsistent decisions of which the Applicants now complain.

Ad paragraph 253
The contents of this paragraph are based on speculation.  There is no way of knowing that if Zuma and Thint are charged again and raise objections similar to those they did during 2006, whether they will succeed in their endeavour to have the proceedings against them permanently stayed.  In any event, I reiterate that the Applicants have not adduced any acceptable explanation as to why they themselves failed to raise these issues at their trial or on appeal to the SCA.

Ad paragraph 254
I deny that the Applicants have suffered an infringement of their constitutional right to a fair trial, or that they have any entitlement to raise in their proposed appeal the issues dealt with below.

AD SUB-CHAPTER G.4: 
LEGAL/CONSTITUTIONAL FRAMEWORK
Ad paragraphs 255 - 276
These paragraphs contain quotations from the Constitution and legal submissions in relation to the Constitution or the NPA Act which do not call for a response in this affidavit.

Ad paragraph 277
1.174. Although this paragraph contains quotations from the NPA Policy Manual, i.e. the NPA Prosecution Policy, Policy Directives and Code of Conduct, some comment regarding the Applicants’ assessment of the Policy Manual is called for.

1.175. The Policy Manual states that the ‘law gives a discretion to the Prosecuting Authority and individual prosecutors with regard to how they perform their functions, exercise their powers and carry out their duties’ (Bundle B Vol 6 page 418 lines 23 - 24).  For this reason it was (and is) not possible to formulate a policy that is entirely prescriptive, since this would divest individual prosecutors of any discretion.  Consequently, the prosecution policy contains a combination of prescriptive rules that must be observed at all times and general guidelines which are not intended to be binding on prosecutors but merely to assist them in the exercise of their discretion and performance of their duties.

1.176. It will be readily apparent from the ‘Criteria Governing the Decision to Prosecute’ (Bundle B Vol 6 pages 420 to 423 para 4) that in many instances, in deciding whether or not to institute a prosecution in a particular case, the various factors which a prosecutor is enjoined to consider may point to opposite conclusions.  A prosecutor, including the NDPP, is then required to weigh the competing factors and come to what, in all the circumstances, he/she believes to be the appropriate decision.  As will be demonstrated below, the Applicants seek to elevate certain of these considerations (i.e. those that suit their arguments) into immutable edicts, while ignoring others.

AD SUB-CHAPTER G.5: 
THE DECISIONS MADE BY THE NDPP
Ad paragraph 278
These factual allegations have been addressed above.  Subject to what I have already said, they are admitted.

AD SUB-CHAPTER G.5.1:
THE PROSECUTION OF THE THINT COMPANIES
Ad paragraphs 281 - 282
1.177. The reference to Ngcuka’s affidavit is incorrect. The correct reference is Bundle A Vol 27 page 2484 paragraph 69. I point out that the paragraph from which the extract is taken is clearly prefaced with the words ‘In summary …’.  Accordingly, this passage cannot be wrenched from its context, as the Applicants seek to do.  It must be read against the contents of Ngcuka’s affidavit which precede it, as well as the contents of Maduna’s affidavit which Ngcuka confirmed (Bundle A Vol 27 page 2483 para 68).

1.178. From a reading of these two affidavits in their entirety, it is clear that the ‘strategic advantage’ which Ngcuka hoped to achieve from the agreement was the obtaining of a sworn confirmation from Thétard that he was indeed the author of the encrypted fax, in return for which the charges would be withdrawn against Thint in the Applicants’ trial.  It is also evident from the further negotiations that it was hoped that an agreement might be reached in terms of which Thétard might agree to testify in return for an indemnity in terms of section 204 of the CPA – see the letters of Ngcuka and Steynberg in Bundle A Vol 16 pages 1364 and 1366.  I submit that the advantages that such confirmation would provide to the prosecution are manifest, both in a trial of the Applicant and any future trial of Zuma.  Even if Thétard chose not to testify, the possibility existed of proving his affidavit through, for instance, the provisions of section 222 of the CPA.  It is a common occurrence that a prosecutor may decide to withdraw charges against one of two or more co-accused in return for his/her evidence against the other accused.  I submit that there is nothing unconstitutional or unfair in such a decision, provided that it is taken bona fide in the proper exercise of the prosecutor’s discretion.

1.179. It is clear therefore from paragraph 282.4 of the founding affidavit that the Applicants have misunderstood the ‘strategic advantage’ to which Ngcuka refers.  Withdrawing against Thint simply with a view to charging Thint separately from the Applicants would not have provided a meaningful ‘strategic advantage’ to the prosecution.  On the contrary, it would have disadvantaged the prosecution.  In any event, I deny that when Ngcuka decided to withdraw the charges against Thint he nevertheless intended to prosecute Thint separately from the Applicants.  As stated above, Ngcuka’s motivation was to strengthen the case against the Applicants and any future accused by obtaining further evidence against them.  However, as Ngcuka has explained, after Thétard had submitted his second, unsolicited statement which undermined his first statement, it became increasingly clear that neither Thétard nor Thint were desirous of assisting the prosecution (Bundle A Vol 27 paras 2482 - 2483 paras 64 - 67).

1.180. By this stage, however, the prosecution of the Applicants was imminent and it was not considered practicable to proceed against Thint in the same trial as the Applicants.  Thint’s re-inclusion as a co-accused would undoubtedly have resulted in a protracted and time-consuming legal battle about such matters as the terms of the agreement with the NPA and whether or not Thint had performed or breached the agreement. This, together with the fact that Thint’s defence team would not have been able to prepare in time for the trial date of 11 October 2004, would inevitably have resulted in a substantial delay in the trial which was regarded as undesirable.

1.181. I dispute that Ngcuka did not weigh up the respective advantages and disadvantages before making his decision. I submit that there is no admissible evidence before this Court upon which such an inference can be drawn. I submit that there was in fact no material disadvantage to the Applicants from this decision, for the reasons set out above.

1.182. I also dispute that any of the provisions of the NPA Policy Manual require that co-perpetrators be tried together.

Ad paragraph 283

As is apparent from the affidavits of Maduna (Bundle A Vol 27 page 2445 paras 27 - 33) and Ngcuka (Bundle A Vol 27 page 2477 paras 51 - 57), Thint’s witnesses’ version of the meeting at Maduna’s house is disputed in material respects.  In any event, the adverse inference apparently sought to be drawn rests on the incorrect interpretation of the ‘strategic advantage’ to which Ngcuka refers.  As stated in the preceding paragraph, Ngcuka’s ‘strategic advantage’ was not one that he considered would arise from withdrawing against Thint in order to prosecute the Applicants separately from Thint.  Ngcuka decided to withdraw against Thint in return for his confirmation of the authenticity of the encrypted fax and in the hope that that an agreement might be reached for Thétard’s testimony in terms of section 204 of the CPA.

Ad paragraphs 284 and 285:
1.183. I reiterate that the Applicants have misinterpreted Ngcuka’s reason for deciding to withdraw the charges against Thint.

1.184. I reiterate that the salient facts pertaining to the withdrawal of the charges were well-known to the Applicants prior to their trial and that, had they wanted to do so, the Applicants could have raised them at the trial, or at their appeal.

1.185. I reiterate my denial that it was ‘logistically not possible’ for the Applicants to raise at their appeal the admission of any evidence in the papers in the Zuma application that they considered relevant.

1.186. I deny that the ‘removal’ of Thint from the Applicants’ trial compromised their position.  In this regard I make the following observations:

1.186.1. The Applicants fail to disclose how this ‘deprived [them] of the benefit of having Thint’s version of events before that court’.  The First Applicant was at all times material to the charges a director of Thint (Pty) Ltd.  He could and did in fact testify at the trial.

1.186.2. The Applicants were free to call other officials of Thint to testify on their behalf and indeed did so, in the person of Moynot.  As Moynot is the very person who deposed to the affidavit in the Zuma proceedings upon which the Applicants now seek to rely, the ‘facts’ they now claim to be so vital must obviously have been within his knowledge at the time.  It is clear from Moynot’s affidavit that he was intimately involved in the negotiations for the withdrawal of charges against Thint and, as the effective head of Thint in South Africa, he was in all likelihood the person who instructed their lawyers in these negotiations. The Applicants fail to explain why they did not consult with him as regards the details of these negotiations or lead his evidence in this respect, if it is as relevant as they now allege.

1.186.3. To the extent that Moynot’s evidence contradicted that of the State witnesses, it was rejected by the High Court. There is no reason to suppose that, had his evidence been led at their trial on the aspects upon which the Applicants now seek to rely, it would have been regarded any more favourably by the court. 

1.186.4. The other major personalities from Thint, namely Thétard, Perrier and De Jomaron, were at all material times situated in France.  As suspects in the case, they all ran the risk of arrest if they set foot in South Africa, in the absence of any agreement with the NPA not to do so. The Applicants fail to explain how, if Thint had remained an accused, this would have facilitated placing their version of events before the court. It is entirely speculative and indeed improbable that Thétard and Perrier would in fact have testified on their behalf. 

1.186.5. The letters of Perrier and Thétard, setting out their version regarding the encrypted fax, were in fact before the Court, as were Thétard’s various versions given to Arthur Andersen and the DSO and contained in the two affidavits provided to the NPA. The Applicants did not, however, seek to place any reliance on the truth of their contents.

1.186.6. The Applicants fail to explain adequately why they did not take any steps to attempt to call Thétard, Perrier and De Jomaron as witnesses, if their versions were indeed relevant to their defence, either in South Africa or by taking evidence on commission in France.

1.186.7. It was the Applicants’ explicit version at their trial that Thétard was an unreliable and dishonest person, whose versions were contradictory and not to be believed.  I accordingly fail to understand how having his version before the court would have assisted the Applicants. It appears that they have now done a complete volte face and wish to argue that his evidence might have been accepted by the court after all.  I am advised that the Applicants’ argument is cynical and opportunistic in the extreme.

1.186.8. Thétard had given several conflicting versions regarding his knowledge of the encrypted fax.  His latest version (contained in the second unsolicited affidavit provided to the NPA and placed before the trial court by the Applicants) that it merely comprised of rough notes on unconnected subjects that he never intended to be typed and faxed, and that he crumpled it up and threw it in the bin, was comprehensively rebutted by the following:

· Expert evidence confirmed that the original paper was never ‘crumpled up’;

· Computer forensic experts confirmed that the document was in fact typed and printed at the time Delique says it was;

· A French language expert confirmed that it appeared to be a carefully constructed document in the style typical of a French business letter rather than random scribblings; and

· Thint’s phone records revealed that faxes were sent to numbers in France soon after the document was typed, including a number identified by Delique’s contemporaneous note as that of De Jomaron.

1.186.9. In any event, as pointed out above, there were material discrepancies between the Applicants’ version and that of Thétard’s, and I submit that his evidence would have harmed the Applicants’ case more than advancing it.

1.186.10. I dispute that the Applicants could not have have taken steps to compel Thétard, Perrier and De Jomaron to testify.  Section 171 of the CPA and section 2(1) of the ICCMA both make provision for an accused to request the High Court to take the evidence of foreign witnesses on commission, and to request the assistance of the foreign authorities to compel them to do so if that is necessary.  The Applicants fail to explain why they chose not to avail themselves of these provisions.  It is speculative to presume that, had Thétard, Perrier and De Jomaron given evidence before the High Court, they would have invoked their right against self-incrimination (especially if they had done so on commission in France).  Indeed if, as Moynot alleges, they believed that the agreement reached with Ngcuka would preclude them from being re-charged, there appears to be no reason why they would not decide to play open cards with the court.

Ad paragraph 286
1.187. Ad paragraph 286.1
I dispute that the ‘strategic advantage’ referred to by Ngcuka was, as the Applicants allege, intended to isolate the Applicants and their evidence.  The reasons for Ngcuka’s decision are apparent from his affidavit, from Maduna’s affidavit and from paragraph 120 above.

1.188. Ad paragraph 286.2
I deny the contents of this paragraph.  There is no evidence to support the Applicants’ speculation. The Applicants fail to explain how the prosecution of the Applicants alone could ‘bolster the State’s prospects of successfully convicting Zuma in the future’.  Any future prosecution of Zuma would be a new trial unaffected by the verdict in the Applicants’ case. Indeed, the State would be at a substantial disadvantage as a result of the Applicants’ trial, since:

1.188.1. the State witnesses would have to testify a second time after a considerable lapse of time and be cross-examined on their previous testimony; and

1.188.2. the defence would have the benefit of studying the strengths and weaknesses of State’s evidence and trial tactics, and planning their defence accordingly.

1.189. Ad paragraph 286.3
I dispute that Ngcuka applied ‘a different standard to the prosecution of the Applicants, to that applied in the prosecution of Thint and Zuma’.  In all three cases the standard applied was whether or not there existed a reasonable prospect of a successful prosecution.  That said, I admit that in the case of Thint the charges were withdrawn in an attempt to secure further evidence implicating the Applicants and potentially also Zuma.  I reiterate that this is not unusual, unfair or unconstitutional.  I reiterate that, whenever a prosecutor is faced with a decision whether to withdraw charges against one accused in order to bolster the State’s case against another, various factors must be taken into account, such as the strength of the cases against the respective accused, their moral blameworthiness and the nature of the evidence that could be obtained thereby. In the instant matter, the State’s evidence against the Applicants was manifestly stronger than that against Thint at the time when the decision was taken.

1.190. Ad paragraph 286.4
I deny that Ngcuka’s actions were unconstitutional in the respects alleged or at all.  For the reasons set out above, I dispute that the Applicants would have derived any material benefit if they had been charged with Zuma and Thint, or that they suffered any material prejudice from their being charged alone.

1.190.1. Ad paragraph 286.4.1
I deny that these allegations assist the Applicants in any way.  None of the alleged advantages that they say Zuma or Thint will enjoy by being tried later would have accrued to the Applicants if they had been tried together with Zuma and Thint.

1.190.2. Ad paragraph 286.4.2
I dispute that the NPA’s approach was discriminatory.  Any future decision as to whether Zuma and Thint will be charged together, or indeed at all, and if so what charges they will face, will be taken on the basis of the available evidence and surrounding circumstances.  These include the documentary evidence available to the State.  Legal challenges by both Zuma and Thint to the searches and seizures of documents at their premises in August 2005 are currently pending before the SCA.

1.190.3. Ad paragraph 286.4.3
I deny that the Applicants were ‘used’ by the NPA for a further (ulterior) purpose, or that the Applicants have suffered any negation of their ‘intrinsic dignity and self-worth’.  They were tried and convicted after a lengthy and fair trial.

1.190.4. Ad paragraph 286.4.4 and 286.4.5
For the reasons set out above, I dispute that Ngcuka’s decision had this effect or compromised the fairness of the Applicants’ trial.  I deny that it cannot reasonably be said that justice has been done or has been seen to be done.

1.190.5. Ad paragraph 286.5
Ad paragraph 286.5.1
I admit that Ngcuka had the duty referred to herein.  I deny, however, that he failed to act in accordance with such duty.  The unprecedented attacks that have been launched against the NPA in the media in recent years are largely a result of the fact that Ngcuka and his successor Pikoli have acted in accordance with that duty, notwithstanding the fact their decisions may have angered powerful or popular people.

1.190.6. Ad paragraph 286.5.2
For the reasons set out above, I deny the contents of this paragraph.

1.190.7. Ad paragraph 286.5.3
As pointed out above, the NDPP’s August 2003 decision to prosecute the Applicants and Thint but not Zuma was taken on the basis of the same investigation, but this does not mean that the same considerations (such as admissibility of evidence) necessarily applied to all the suspects.  Even if the Applicants were entitled to ask this Court in effect to review the NDPP’s decision, they have not adduced any evidence that there were no legitimate reasons to differentiate between the suspects. I thus deny that Ngcuka’s decision did not meet the requirements for legality.  He duly exercised the prosecutorial decision-making authority conferred on him by the Constitution and the NPA Act.

Ad paragraph 287
I deny the contents of this paragraph.

AD SUB-CHAPTER G.5.2: 
THE PROSECUTION OF ZUMA
Ad paragraph 288
I reiterate that the circumstances surrounding and reasons for the NDPP’s August 2003 decision appear from the contents of his media statement (Bundle A Vol 21 pages 1868 to 1873), as amplified by the affidavits of Ngcuka (Bundle A Vol 27 pages 2472 to 2474 paras 30 to 36) and McCarthy (Bundle A Vol 19 pages 1688 to 1690 paras 52 to 54).

Ad paragraph 289
I deny that Ngcuka’s decision was unlawful.  I point out that in this paragraph and its sub-paragraphs the Applicants impermissibly seek to draw inferences about Ngcuka’s state of mind at the time of his decision in August 2003 and the legality of that decision, from subsequent events that were not and could not have been known to Ngcuka at the time.  Furthermore, the key ‘facts’ upon which the Applicants base their inferences are incorrect.

1.191. Ad paragraph 289.1
This is admitted, but the inferences which the Applicants’ seek to draw are disputed.  I submit that it does not follow that the same prosecutorial considerations, such as admissibility of important evidence, applied to all the suspects.  I refer, for example, to paragraph 55.2.7 above.

1.192. Ad paragraph 289.2
This is admitted.  The events leading up to the new NDPP’s decision to prosecute Zuma and the features of the trial of the Applicants that contributed to a re-appraisal of the admissible evidence against Zuma, are set out in the affidavits of Pikoli (Bundle A Vol 27 pages 2418-2422 paras 6-15) and McCarthy (Bundle A Vol 19 pages 1704-1712 paras 83-88.12).

1.193. Ad paragraph 289.3
I dispute the first sentence of this paragraph. A wealth of new information and evidence arose during and out of the Applicants’ trial.  It is far too voluminous to set out fully in this affidavit (assuming that were possible).  I shall simply refer to a few examples (a description of the key features of the trial that contributed to a re-appraisal of the admissible evidence against Zuma, is given in the affidavit of McCarthy (Bundle A Vol 19 pages 1709-1712 para 88):

1.193.1. The State’s case had been tested in a court of law and has been found to be reliable. Conversely, the Applicants’ version, which they had chosen not to reveal to the prosecution previously, was found to be false.

1.193.2. The State’s case was based to a large extent on documentary evidence. Each relevant document appeared to be consistent with and to corroborate the State case.  In many instances, however, the only person who could verify the truth of the various documents was the First Applicant.  The State could not predict to what extent he would confirm or deny the contents of documents or whether he would admit that documents that appeared to be related, were in fact so.  As it happened, the First Applicant confirmed the truth and relevance of the vast majority of documents.  This was a new fact that fortified the State’s case during the trial and that could not have been predicted beforehand.

1.193.3. Important pieces of new evidence, such as the alleged ‘revolving loan agreement’ came to light during the trial.

1.194. Ad paragraph 289.4
This is disputed.  The Applicants are well aware that the indictment that was served on Zuma and Thint was explicitly described as ‘provisional’, in the sense that the State gave notice that it would be substantially amended once all investigation was finalised.  The (then) intended new indictment was to have been based not only on the evidence available to the State at the end of the Applicants’ trial but also on the new events and evidence under investigation, including the documents and materials seized on 18 August 2005.  As things turned out, Msimang J struck the Zuma/Thint case from the roll before an amended indictment could be delivered.
1.195. Ad paragraph 289.5
This is disputed.  Investigation continued subsequent to Ngcuka’s announcement and indeed throughout the Applicants’ trial.  Although this investigation was aimed at the trial of the Applicants and in particular at rebutting the defences they raised, it was also relevant to Zuma.  In addition, as stated, a wealth of new information and evidence arose during and out of the Applicants’ trial.

1.196. Ad paragraph 289.6
I deny the contents of this paragraph, for the reasons set out above, including the following:

1.196.1. For the reasons given in paragraph 106.4 above, the Applicants wrongly attack the ‘correctness’ of the NDPP’s decision through the microscope of hindsight.

1.196.2. Even if the process of ex post facto reasoning employed by the Applicants were acceptable (which I dispute), and even if the two prosecutorial decisions were taken on the basis of the same information (which I also dispute), it does not follow that Pikoli’s later decision (i.e. to prosecute Zuma) was ‘correct’ and Ngcuka’s earlier decision (i.e. not to prosecute Zuma) was ‘incorrect’.  The decision to prosecute involves the exercise of a wide discretion, which entails that different people may reasonably come to different conclusions on the same facts.

1.197. Ad paragraph 289.7
1.197.1. For the reasons given above, including those in paragraph 106.5 above, I deny the absurd allegation that that Ngcuka’s decision not to prosecute Zuma ‘could therefore only have been an arbitrary one’.

1.197.2. I reiterate that there is not a jot of evidence to establish that the alleged conspiracy existed or that Ngcuka was party to it.  I deny that such a conspiracy existed, and refer the Court to the affidavits of Ngcuka, Maduna, Pikoli and McCarthy in this regard.  The Applicants’ apparent reliance on Zuma’s patently unfounded allegations that Ngcuka was party to a political conspiracy against him, is one of several signs in the founding affidavit of the Applicants’ desperation.

1.198. Ad paragraph 289.8
1.198.1. I dispute the allegations in this paragraph.

1.198.2. The reasons for the decision not to initiate search and seizure operations against Zuma during 2001 are set out in paragraph 31 above.

1.198.3. The reasons for the decision to initiate search and seizure operations against Zuma during August 2005 are explained by McCarthy (Bundle A Vol 19 pages 1714-1716 para 94) and Pikoli (Bundle A Vol 27 pages 2423-2424 paras 19-20).

1.198.4. The Applicants do not explain why and how the fact that Zuma was searched in 2005 and not in 2001 is relevant.

1.198.5. I submit that there is no evidence which shows that decisions taken by Ngcuka and Pikoli respectively were anything other than legitimate and bona fide exercises of their discretion.

1.199. Ad paragraph 289.9
For the reasons set out above, I deny the contents of this paragraph.

Ad paragraph 290
1.199.1. I deny the contents of this paragraph.

1.199.2. The Applicants’ averments in this paragraph are based upon the assumption that there will be further proceedings during which Zuma will challenge a decision to prosecute him on the basis of Ngcuka’s earlier decision not to prosecute him.  As no such proceedings currently exist, the Applicants are speculating.

1.199.3. Even if Zuma were to be prosecuted anew and he were then to launch those proceedings, the Applicants apparently assume that Zuma will be successful and hence they will have been denied the opportunity successfully to challenge their prosecution because they have been tried and convicted already.  Not only are the Applicants speculating about the outcome of any proceedings of that sort by Zuma (Zuma’s previous application for a permanent stay of prosecution was strenuously resisted by the State), but they appear to assume wrongly that if Zuma were to succeed they should succeed as well.

1.199.4. In Zuma’s previous application for a permanent stay of prosecution, aside from his political conspiracy theories, Zuma’s main complaint was that the State had delayed unduly in instituting the prosecution against him and that as a result of the delay he had suffered various types of irremediable prejudice.  (Thint also complained about the delay.)  At the risk of stating the obvious, that complaint does not avail the Applicants because unlike Zuma (and Thint) they were prosecuted at the time when he contended he should have been prosecuted.

Ad paragraph 291
I deny the contents of this paragraph.

Ad paragraph 292
1.200. The contents of this paragraph demonstrate the Applicants’ fundamental misunderstanding of the laws regarding the calling and compellability of witnesses.

1.201. The Applicants imply that if Zuma had been charged together with the Applicants, they could have compelled him to testify.  However if several co-accused are charged together none of them are compellable witnesses for the others.  Moreover, even if Zuma had been prosecuted with the Applicants there is no guarantee that he would have testified in his defence.  He may instead have exercised his right not to testify.

1.202. As Zuma was not charged with the Applicants, they could indeed have compelled him to testify for them at the trial.  Notwithstanding the fact that he may have been a potential suspect, Zuma remained a compellable witness.  Although, when testifying, Zuma would have been able to rely on the privilege against self-incrimination to refuse to answer certain questions, if called he would not have been entitled to refuse to give evidence at all.

1.203. The fact of the matter is that the Applicants did not call Zuma and, as a result, we will never know what he might have elected to do.  Had the Applicants consulted Zuma on his attitude to being called as a witness, they would undoubtedly have disclosed this fact and Zuma’s response in their founding papers in this application.  (The same applies vis a vis Thétard, Perrier and De Jomaron.)

1.204. If, as the Applicants now allege, they believed that Zuma’s evidence was essential to the just decision of the case, then they should at the very least have made an application for the court to call Zuma to testify in terms of section 186 of the CPA.

1.205. As explained in paragraphs 70.4 and 109.2 above, what the Applicants are now seeking to do, in essence, is to lay the blame for the results of their forensic decisions at the feet of the prosecution.

Ad paragraph 293
For the reasons set out above, I deny that Ngcuka’s decision was unconstitutional, that it had any material ‘debilitating effect’ on the Applicants’ rights or that their position is comparable to those of Zuma or Thint.

AD SUB-CHAPTER G.6: 
‘MISDIRECTIONS OF THE DCLD AND SCA’
I propose to make certain general points regarding the contentions advanced by the Applicants under this heading before responding in more detail to the individual submissions.

Ad the High Court

1.206. As regards the alleged misdirections by the High Court, as stated in paragraph 6 above the Applicants (wrongly) have not sought leave to appeal to this Court against any judgments and orders of the High Court.  The Notice of Motion is confined to the judgments and orders of the SCA.

1.207. None of the contentions advanced by the Applicants under this heading were raised before the High Court or in the SCA in relation to the High Court, and accordingly neither the High Court nor the SCA has ruled on them.  For the reasons given in paragraph 7 above, I submit that the Applicants should not be permitted to raise these issues now in an appeal to this Court.

In any event, the criticisms levelled at the High Court are unfounded for the following reasons:

1.208. The Applicants did not raise the issue of the non-joinder of Zuma and Thint either at their trial or on appeal to the SCA.

1.209. For the reasons set out above, I deny that an accused has a constitutional right to be tried together with his/her co-conspirators or co-perpetrators. 

1.210. Notwithstanding the fact that, generally, co-conspirators or co-perpetrators are tried together, this is certainly not an inflexible rule.  The law reports abound with cases in which, for a variety of different reasons, co-perpetrators are not prosecuted together, trials are separated and some co-perpetrators are not prosecuted at all.

1.211. In particular, if one peruses the reported cases on corruption, it is almost invariably the case that only one of the participants in the corruption is prosecuted.  For a variety of reasons, conspirators to corruption are more often than not charged separately, if indeed all parties (as opposed to one or a few of them) are prosecuted at all.

The Applicants however contend that the fact that the High Court did not mero motu raise as an issue the non-joinder of Zuma and Thint, constitutes a misdirection.  They further contend that because of the non-joinder the High Court should not have admitted any evidence that implicated Zuma and Thint.  These contentions are absurd.  It is an everyday occurrence in the just and proper trial of cases that relevant evidence is led and admitted which implicates persons, who are not parties, in crimes or other unlawful conduct.

I turn now to deal with those averments in the founding affidavit relating to the supposed misdirections of the High Court that call for a response.  In order to avoid prolixity, I shall generally not repeat what I have already stated but respectfully request that it be read as if incorporated in what appears below.  Where I do not deal with a specific allegation that is inconsistent with what is stated above, the allegation should be taken to be denied.
Ad paragraph 294

This is admitted.

Ad paragraph 295

This paragraph is disputed, for the reasons mentioned above.

Ad paragraph 296

I deny that the State sought to secure the convictions of the Applicants on the basis of findings made about persons who were not accused and whom the Applicants could not ‘bring before the court or compel to testify’.  The indictment, further particulars and the conduct of the trial all show that the basis of the State’s case against the Applicants included allegations that counts 1 and 3 were committed by the Applicants, both individually and as parties to a common purpose with Zuma, Thint and the other persons mentioned.  The findings that the State successfully urged both the High Court and the SCA to make, were confined to findings based on the admissible evidence before the High Court, whomever such evidence concerned.  The findings relating to the actions of persons not before the court relate only to the guilt of the Applicants and no one else.  As explained above, I dispute that the Applicants could not bring to court whomever they wished (who was within the jurisdiction of the court), and that they could not compel such persons to testify on their behalf.

Ad paragraph 297

I dispute the absurd allegations in this paragraph, especially for the reasons given in paragraph 134 above.  The absurdity is compounded by the fact that the Applicants did not urge the exclusion of evidence implicating Zuma or Thint at the trial.  It is further compounded by the fact that the Applicants did not urge the need for such exclusion as a ground of appeal or raise the issue at all during any stage of the appeal process.  That said, any application to the High Court or the SCA to exclude relevant and admissible evidence on the ground of the non-joinder of Zuma or Thint would obviously have been doomed to failure, as it is now.

Ad paragraph 298

This paragraph is disputed, for the reasons mentioned above and because if Zuma and Thint did suffer any legally cognisable prejudice due to their being implicated by evidence led and admitted in the Applicants’ trial (which I dispute), such prejudice would self-evidently be confined to Zuma and Thint and would not extend to the Applicants.  The Applicants were co-accused in the trial, with all the procedural and other rights that that entailed.  They were represented throughout by experienced senior counsel and an attorney.  Through their legal representatives they availed themselves of those rights and presented a full defence to the State’s case against them.

Ad paragraph 299

This paragraph is not disputed.

Ad paragraphs 300 and 301

These paragraphs are disputed, for the reasons mentioned above.

Ad the SCA

1.212. Ad paragraph 302.1
The Applicants consistently contended that Thétard was dishonest and unreliable and that what he said should not be believed unless it was corroborated.  Indeed, this was common cause between the State and the defence. The argument that Thétard was a liar was advanced on the Applicants behalf in support of their contention that no reliance should be placed on the contents of the encrypted fax.  Astonishingly, the Applicants now complain of the fact that the SCA agreed with them regarding Thétard’s credibility.

1.213. Ad paragraph 302.2
If the Applicants seek to contend that a court may never arrive at a factual finding concerning a person who has not testified before it or is not a party to proceedings before it, such a submission has no foundation in logic or law.  For example, a court in a culpable homicide case may justifiably make a factual finding that a deceased pedestrian was intoxicated, based on expert evidence as to his blood alcohol level, notwithstanding the fact that the deceased could obviously not take the stand to defend his sobriety.  In the instant matter, of course, the witnesses in question were not deceased.  However, the Applicants took no steps to secure their evidence.  Nor did they even attempt to place any reliance on the versions of Perrier and Thétard given in their letters.  This is not surprising since, as pointed out in paragraph 109.6 above, Thétard’s version regarding the 11 March 2000 meeting differed materially from the version advanced by the Applicants.  Moreover, leaving aside the Applicants’ contention that Thétard was a liar, there was ample evidence of Thétard’s mendacity contained in the various contradictory statements produced before the court.

1.214. Ad paragraph 302.3
Once again, the Applicants criticise the court, on this occasion the SCA, for failing to take into account a novel and flawed point that was never raised before it.  My answers above apply mutatis mutandis. 

1.215. Ad paragraph 302.4
This is disputed for the reasons set out above.

Ad paragraphs 303.1 - 303.3
I deny the contents of these paragraphs.  I am advised that, even if the Applicants’ submissions in these paragraphs are correct (which is disputed), they would only constitute an infringement of Thint’s constitutional rights and not the Applicants’ constitutional rights. It is accordingly submitted that these considerations are irrelevant to the present application.

Ad paragraphs 303.4 - 303.6
1.216. The allegations in these paragraphs are denied.

1.217. As regards the SCA’s incorrect attribution to the High Court in its judgment in the confiscation appeal, of the phrase ‘generally corrupt relationship’, I refer to paragraphs 76 to 92 above.

1.218. In paragraph 303.4 the deponent says that earlier in his affidavit he described a further such erroneous attribution to the High Court by the SCA, namely that the First Applicant ‘sought to intensify corrupt activity at the highest level in the confident anticipation that Jacob Zuma may one day be President.’  The deponent did not deal with this earlier in his affidavit.  Moreover, the deponent is mistaken. The High Court indeed made such a finding and the SCA correctly attributed it to the High Court.  I refer in this regard to the High Court’s judgment on sentence (Bundle A Vol 24 page 2167 lines 20-25) and the SCA’s main judgment (Bundle B Vol 5 pages 381-2 para 228).  I note that the deponent has now corrected this error in paragraph 6 of his supplementary affidavit dated 31 January 2007.

Ad paragraph 303.7
The correctness and relevance to the Applicants of the allegations made in this paragraph are disputed for all the reasons mentioned above, including that if Zuma and Thint did suffer any legally cognisable prejudice due to findings made by the High Court in the Applicants’ trial (which I dispute), such prejudice would self-evidently be confined to Zuma and Thint and would not extend to the Applicants.

Ad paragraphs 304 - 305

For the reasons set out above, I deny that the proceedings of the High Court or the SCA were vitiated by misdirections, that they denied the Applicants a fair trial and that justice has not been done and not been seen to be done.

AD SUB-CHAPTER G.7: 
THE SEARCH AND SEIZURE OPERATIONS
Ad paragraphs 306 - 307

These are admitted.

Ad paragraph 308

1.219. The Applicants’ contention in this paragraph, and in the related paragraph 314 of the founding affidavit, that they did not have a fair trial because they followed their legal representatives’ advice not to challenge the 2001 searches, is another sign of desperation.  Yet again the Applicants cynically attempt to place the blame for their present predicament at the door of someone else.

1.220. The legal advice given to the Applicants in relation to the 2001 searches is not within the knowledge of the State and, consequently, I cannot admit or deny whether such advice was given and what precisely it entailed.  Generally speaking, however, a decision to challenge at a trial the admissibility of the material seized during disputed prior searches is, on the face of things, a reasonable and practical way of raising the dispute for determination.  Such a decision certainly cannot be characterised as inept, as the Applicants now seek to do.

1.221. I dispute that the Applicants’ trial was unfair because they were not effectively represented by persons who could present the Applicants’ case as instructed.  As stated above, the Applicants were represented by experienced senior counsel and an experienced attorney and through their legal representatives they availed themselves of their rights and presented a full defence to the State’s case against them.  I should add that the senior counsel in question, Adv. Francois van Zyl SC, is one of the most experienced and highly regarded criminal defence advocates in South Africa.

1.222. I am bemused by the fact that the allegation in this paragraph – which amounts to saying the advice given by the Applicants’ legal representatives was so appalling that it vitiated the fairness of their trial – should be made by the very attorney (Parsee) who represented the Applicants and instructed such senior counsel on their behalf at the trial.  He must clearly have been a party to the giving of this advice.

1.223. Even if the advice was erroneous (which I do not concede), I dispute that the Applicants’ reliance on the advice raises a constitutional matter.  Even the most experienced and competent counsel and attorneys occasionally give legal advice that, with hindsight, is shown to have been bad.  However, that is no basis for saying that the trial violated the accused’s right to a fair trial in the Constitution.  It would open the door for every convicted accused to demand a new trial on the basis that some or other legal advice he/she received and acted on was allegedly incorrect.  This, coupled with the fact that the advice given is a matter peculiarly within the knowledge of the accused and his legal representatives, would clearly open the door for gross abuse of process.

1.224. In any event, I dispute that the 2001 warrants and searches were unlawful and the evidence thus obtained should not have been admitted.

1.225. Beyond the vague and general contention (in paragraph 310 of the founding affidavit) that those warrants and searches were unlawful ‘for substantially similar reasons’ to those given by His Lordship Mr Justice Hurt in relation to the August 2005 searches of Zuma’s premises and those of his attorney Mr Hulley, and the vague and general contention (in paragraph 312 of the founding affidavit) that the 2001 search operations ‘unjustifiably violated each of the Applicants’ rights to privacy’, the Applicants have not made any allegations whatsoever pertaining to those warrants and searches which justify their allegations of illegality.  This vague and general contention stands in stark contrast to the Applicants’ formal admissions at the trial that all the searches in question were legal and that all the documents so seized (with the exception of certain specified documents) are authentic and admissible.  See the following paragraphs of the Applicants’ formal admissions in terms of s 220 of the CPA (annexure ‘JDP1’): paragraph 9 (documentary evidence generally); paragraph 10 (the searches at Nkobi Holdings); paragraph 12 (the searches at Ditz Incorporated); paragraph 13 (the searches at the Thint companies in South Africa); paragraph 14 (the searches at Thint Mauritius); and paragraphs 19 and 20 (certain specified documents obtained during the searches at Nkobi and Thint in South Africa).

1.226. Even if the 2001 warrants or searches had been found to be unlawful, that finding does not in itself invariably mean that the evidence obtained pursuant to it would be inadmissible at a subsequent trial.  The High Court would in any event have been asked to determine the admissibility of the relevant evidence in terms of section 35(5) of the Constitution.

Ad paragraphs 309 - 313

1.227. The setting aside of the search warrants relating to Zuma and his legal representatives has no bearing on the instant enquiry.  Hurt J’s decision in relation to the searches of the premises of Zuma and Hulley, and the similar decision by His Lordship Mr Justice Hussain in the Witwatersrand Local Division of the High Court relating to the searches of the office and residence of Zuma’s attorney Ms Mahomed in Johannesburg, related to a different set of searches conducted in materially different circumstances on the strength of different warrants issued three years later.  I am advised that it cannot be concluded that, had the 2001 searches been challenged, another court would have come to the same decision. The whole enquiry is an exercise in idle speculation.

1.228. Furthermore, the Applicants significantly fail to disclose that on 4 July 2006 a similar application by Thint to challenge the search of their premises was dismissed by His Lordship Mr Justice Du Plessis in the Transvaal Provincial Division of the High Court.  A copy of Du Plessis J’s judgment is annexed as annexure ‘JDP24’.

1.229. All of these decisions are the subject of appeals which are currently pending before the SCA, and in relation to which arrangements are being made (by agreement between the parties) for them to be heard together.

1.230. In the premises, the Applicants are wrong to presume, as they apparently do, that Hurt J’s judgment is correct (and Du Plessis J’s judgment is incorrect) and that consequently both the 2005 searches and the 2001 searches were unlawful.  In view of s 35(5) of the Constitution the Applicants are also wrong to presume that the unlawfulness of the searches invariable means that no evidence obtained during them is admissible.

Ad paragraph 314

For the reasons given in paragraph 149 above, I deny the contents of this paragraph.

Ad paragraph 315

For the reasons given in paragraphs 35 to 37 above in relation to the events in Mauritius, I deny the contents of this paragraph.  I again point out that the averments in this paragraph are directed at alleged errors by the High Court that were not challenged on appeal to SCA.

AD SUB-CHAPTER G.8: 
THE ADMISSION OF EVIDENCE
Ad paragraph 316

1.231. I deny this paragraph.

1.232. I repeat paragraph 152 above and repeat mutatis mutandis in relation to the Mauritius documents my submissions above regarding s 35(5) of the Constitution.

1.233. I note moreover that in this paragraph the Applicants raise yet another new argument not raised in the High Court or the SCA, namely that the Mauritius search warrant authorized the removal of documents and items solely for the purpose of a commission rogatoire in Mauritius and that by taking copies of documents to South Africa the State breached the warrant.  This new argument is misconceived, for the following reasons:

1.233.1. Although the South African request for mutual legal assistance contained a prayer that Mauritius should conduct a commission rogatoire in order to obtain ‘sworn statements from relevant witnesses to explain and authenticate correspondence or documentation which is found’, in addition to the foundational prayer for a search and seizure (see annexure ‘JDP14’ para 8), the Mauritius authorities chose not to request the Mauritius Supreme Court to authorize a commission rogatoire, i.e. to request only an order for search and seizure for the purposes of the South African investigation and for the successful prosecution in South Africa of the perpetrators (see annexure ‘JDP13’ paras 13-14).

1.233.2. Consequently, the warrant issued by the Mauritius Supreme Court was limited to the order sought by the Mauritius authorities, i.e. search and seizure, and did not authorize a commission rogatoire (see annexure ‘JDP11’).

1.234. For various reasons which are not relevant to the Applicants’ argument now under consideration, the DSO did not consider it necessary to pursue the request for a commission rogatoire for purposes of the Applicants’ trial.

Ad paragraph 317

This is not disputed, save to mention the following:

1.235. In its judgment on admissibility the High Court decided that if the encrypted fax was not admissible as an executive statement it was admissible under section 3(1)(c) of the Evidence Amendment Act:

‘But I am bound to say, that even if I am wrong in the conclusion just spelled out, then I think it [the encrypted fax] would at least be admissible in addition under section 3(1)(c) of the Law of Evidence Amendment Act of 1988’ (Bundle B Vol 8 page 583 lines 14-16).

1.236. In its judgment on admissibility the High Court also considered the possibility of the admissibility of the encrypted fax under section 332 of the CPA:

‘Indeed it may well be arguable that the fax could, likewise be admitted on the basis of section 332(3) and (6) of the Criminal Procedure Act, as was also argued by Mr Downer, but it is not necessary to explore this any further’ (Bundle B Vol 8 page 585 lines 7-9).

1.237. In the SCA’s main judgment it referred to another possibility, namely that the encrypted fax was admissible in terms of section 222 of the CPA:

‘Prima facie it seems to us that all the requirements of the section [222 of the CPA] were satisfied and that the court below was obliged in terms of the section to admit it in evidence.  However, in the light of the fact that the matter was not canvassed in argument before us and the fact that we do not know for what reason the court below and the appellants did not consider the fax to be admissible in terms of the section, we deem it inadvisable to decide the matter on this basis’ (Bundle B Vol 5 pages 366-367 para 181).
Ad paragraphs 318 and 319

1.238. This paragraph is disputed.

1.239. Once again, the Applicants have now raised an argument before this Court that was not raised before either of the courts below.

1.240. I dispute that the courts below should have reached a different conclusion by applying section 39 of the Constitution to the common law on the admissibility of executive statements and to section 3(1)(c) of the Evidence Amendment Act.
1.241. I note that despite the remarks of the High Court and the SCA quoted above, the Applicants have not dealt with the admissibility of the encrypted fax in terms of section 222 of the CPA as a statement by a person who was outside the country, or with the admissibility of the encrypted fax in terms of section 332 of the CPA as a company document.  Consequently, not only have the Applicants failed to counter the possibility of the admission of the encrypted fax in terms of one or both of those sections, but they have also failed to say why if it was admitted on one of those bases that would be inconsistent with the Constitution or at least with the spirit, purport and objects of the Bill of Rights (cf. section 39(2) of the Constitution).

1.242. Turning to the Applicants’ attempt to link the admission of the encrypted fax to the fact that they were not tried together with Zuma and Tint, I reiterate that they do not have a legal right, constitutional or otherwise, to be prosecuted together and that in fact they were not prejudiced by not being tried together with Zuma and Tint.  The reliability of the fax was duly considered in the light of all the evidence by both the High Court and the SCA.

1.243. Moreover, documents that fall within the ambit of section 222 and/or section 332 of the CPA are admissible as exceptions to the hearsay rule, without more.  In the absence of an attack on the constitutionality of those sections (which the Applicants have not made), it would not be open to Applicants to argue in relation to them, as they now seek to do in relation to the common law on the admissibility of executive statements and to section 3(1)(c) of the Evidence Amendment Act, that this Court should consider the so-called constitutional issue that all the co-conspirators have not been charged together.

Ad paragraph 320

The State has difficulty following the argument in this paragraph.  The encrypted fax was part of the evidence accepted by the High Court and the SCA which proved beyond reasonable doubt that the First Applicant was guilty on the main charge under count 3 and the Fourth and Fifth Applicants were guilty on the alternative charges under count 3.  The admissibility of hearsay evidence in terms of section 3(1)(c) of the Evidence Amendment Act is not necessarily dependent on any allegations or finding of a conspiracy.

Ad paragraph 321

For the reasons given above, I dispute the argument in this paragraph.

Ad paragraph 322

1.244. For the reasons given above and those in the sub-paragraphs below, I dispute the contents of this paragraph.

1.245. Both the High Court and the SCA were at pains to assess the admissibility and reliability of the encrypted fax in the light of all the evidence, as required in terms of section 3(1)(c) of the Evidence Amendment Act.  As the judgments of both courts show, the degree of corroboration for its contents is extraordinary.  Moreover, Thétard, the author, who both sides said would be an unreliable witness, would not have assisted either the Applicants or the State, if it had been possible to charge him or for the State to compel him to testify.

1.246. As stated, the Applicants have entirely failed to deal with the admissibility of the encrypted fax on the other grounds mentioned above, namely section 222 and/or section 332 of the CPA.  The Applicants have consequently not shown why the fax was inadmissible on those grounds, and hence why its admission raises any constitutional issues at all.

AD SUB-CHAPTER G.9: 
‘UNCONSTITUTIONAL PROSECUTORIAL CONDUCT’

In this section of the founding affidavit, the Applicants rely on an alleged ‘irregularity of sufficient consequence to declare a mistrial’ (paragraph 327), namely that Downer was the lead prosecutor and (allegedly) the lead investigator.  Before dealing with the contents of the paragraphs in this section, I make the following general points:

1.247. Yet again, the Applicants have now raised an argument before this Court that was not raised before either of the courts below even though all of the ‘facts’ relied upon by the Applicants in support of these contentions were well-known to them at the time of their trial.  Despite this, they failed to raise any objection to Downer’s position as lead prosecutor.  They have not explained why this was not done.

1.248. Downer was not the lead investigator.  At all material times I was the lead investigator.

1.249. Even if the Applicants’ contentions were correct (which is denied), the Applicants have failed to demonstrate how or why Downer’s involvement as prosecutor prejudiced them.  Nor do the Applicants point to any specific conduct by Downer which is alleged to have been irregular.  I submit that there is no reason to believe that, had any other competent prosecutor handled the matter, the result would have been any different.  In terms of the proviso to section 322(1) of the CPA, as interpreted by this Court in S v Jaipal 2005 (4) SA 581 (CC) para [39], a court on appeal will not set aside a conviction on the grounds of an irregularity unless there is a failure of justice that has led to an unfair trial.

1.250. It should also be noted that Downer was not the only prosecutor involved in the trial. He was assisted throughout by Steynberg (who like Downer also holds the position of Deputy Director of Public Prosecutions) and Advocate Manilall (a Senior State Advocate).  I note that no objection is raised regarding their objectivity or participation in the trial.

Ad paragraph 323

For the reasons given earlier, I deny that the Mauritius documents were ‘received’ contrary to the order of the Mauritius Supreme Court.  In any event, for the reason given in paragraph 35.8.5 above, even if the Mauritius documents were excluded, such exclusion would be academic.

Ad paragraph 324

1.251. I dispute that Downer was the lead investigator.  As stated, I was the lead investigator at all material times.

1.252. I dispute that Downer oversaw the searches in Mauritius.  These were conducted entirely by and under the authority and control of the Mauritius ECO.  I refer to paragraph 37.5.2 above.

1.253. I admit that Downer was involved in interviews conducted in terms of section 28(6) of the NPA Act, but dispute that there was anything wrong about that.  Prosecutors frequently assist in the interviewing of witnesses and the compilation of their statements, especially in complex cases.  This applies equally to interviews in terms of section 28(6).

1.254. The Cape High Court’s decision in Killian v Immelman is, with respect, incorrect.  It is on appeal.  In any event, the case is distinguishable on the facts because it was concerned with a prosecutor who had attended a section 28 interview of an accused, not merely State witnesses, and had in his possession during the trial a transcript of the interview.  The ratio of the decision was that this infringed upon the accused’s right to remain silent and not to disclose his/her defence.  These considerations do not apply in the instant case, since none of the accused were interviewed, in terms of section 28(6) or otherwise.  I submit that the instant case is no different from one where the prosecutor has consulted with all the potential State witnesses, as all diligent prosecutors should do.

1.255. I dispute that the NDPP has a general internal policy of the kind referred to by the Applicants.  It appears that the policy the Applicants are referring to is the one described in an affidavit in Killian by the Head of the NPA’s Asset Forfeiture Unit (‘AFU’), Mr Hofmeyr, which concerns a different situation entirely, namely the disclosure to criminal investigators and prosecutors of information compulsorily disclosed by an accused in terms of a restraint order issued under Chapter 5 of POCA.  I submit, with respect, that the learned judge took this statement out of context and erroneously applied it to section 28 of the NPA Act.

Ad paragraphs 325 - 327

These paragraphs are denied.  As Downer was the prosecutor not the lead investigator, I dispute that he was placed in any position of a potential conflict of interest.  The Applicants have not referred to any evidence properly before this Court upon which the contrary may be inferred.  In any event, the DSO, has been established by s 7(1)(a) of the NPA Act with both investigative and prosecutorial functions and s 28 of the NPA Act authorises the Investigating Director to designate prosecutors and investigators to conduct an investigation on his or her behalf and to report to him or her.  The Applicants have not attacked the constitutionality of these or any other provisions of the NPA Act.

AD SUB-CHAPTER G.10: 
‘UNCONSTITUTIONAL JOINDER OF CHARGES’

For the reasons given below I submit that the submissions made by the Applicants in this part of the affidavit about the joinder of count 2 with counts 1 and 3, are utterly without substance.  Once again, the Applicants do not rely on any facts that were not well-known to them at the time of their trial.  Despite this, they elected not to raise this issue at their trial or on appeal to the SCA.

Section 81(1) of the CPA provides that any number of charges may be joined in the same proceedings against an accused at any time before any evidence has been led.  I submit that, in the absence of any challenge to the constitutionality of section 81(1), the joinder of the various charges against the Applicants was permissible. 

Section 81(2) of the CPA provides a remedy to an accused who is aggrieved by such a joinder of charges. The Applicants have not explained why they failed to avail themselves of this remedy at the appropriate time.

The Applicants suffered no prejudice as a result of the joinder of the charges. The only ‘prejudice’ to which they are able to point is that, by holding separate trials, the First Applicant (and hence the other Applicants of which he was the controlling mind) might have been protected from the adverse affects of his own mendacity. I submit that this is not a valid ground for the separation of the charges.

Moreover, the Applicants’ contention that count 2 should not have been joined with counts 1 and 3 is arbitrary because if the argument were good the same argument would apply, for instance, to the joinder of count 3 with counts 1 and 2. The Applicants provide no logical reason why count 2 should be treated any differently from the others.

I submit that there were cogent reasons for joining count 2 with counts 1 and 3, i.e. trying all three counts together:

1.256. First, much of the evidence led in respect of count 2 was also relevant to count 1 and 3. Therefore, simultaneous disposal of all three charges obviated the necessity of conducting two lengthy trials in which much of the evidence would be repeated.

1.257. Secondly, key elements of count 2 were inextricably connected to count 1.  For instance, it was alleged (and found by the High Court) that one of the reasons for the irregular write-off of the loan accounts which formed the basis of count 2 was to conceal the evidence of the corrupt payments made to Zuma, which were the subject of count 1. The nature of the payments that were written off was consequently relevant to both counts 1 and 2.

1.258. Thirdly, there was clearly a link between the specific acts of corruption charged in count 3 and the acts of general corruption underlying count 1.

AD SUB-CHAPTER G.11:
CONSTITUTIONAL CHALLENGE IN REGARD TO THE SENTENCES
Ad the sentences generally

In these paragraphs the deponent deals with the Applicants’ sentences.   Before responding to the contents of these paragraphs, I make the following general points regarding the sentences.

1.259. As regards the alleged misdirections by the High Court, as stated in paragraph 6 above the Applicants (wrongly) have not sought leave to appeal to this Court against any judgments and orders of the High Court.  The Notice of Motion is confined to the judgments and orders of the SCA.

1.260. None of the contentions advanced by the Applicants under this heading were raised before the High Court or in the SCA in relation to the High Court, and accordingly neither the High Court nor the SCA has ruled on them.  For the reasons given in paragraph 7 above, I submit that the Applicants should not be permitted to raise these issues now in an appeal to this Court.

This Court is not a final court of appeal in respect of sentences imposed in the courts below it in the hierarchy.  Save for the novel point discussed in the next paragraph, the main thrust of the Applicants’ argument is that the sentences which the High Court imposed (and the SCA confirmed) are too severe given the facts of the case.  The Applicants accordingly are not challenging the way in which the sentences are imposed generally or the principles that were applied in the present case.  They do not allege that as a result of the way in which the High Court (or the SCA) evaluated or applied the sentencing principles, a constitutional right is violated.  Nor to they alleged that the High Court (or the SCA) failed to infuse the values of the Constitution into the process whereby they settled on the sentences to be imposed.  They contend instead that although the High Court (and the SCA) set the correct test, they applied that test incorrectly to the facts of this case including the surrounding circumstances.  A challenge to a decision of the High Court (or the SCA) on the basis only that it is wrong on the facts is not a constitutional matter.

The Applicants do however raise one novel point, which if accepted by this Court will constitute a new sentencing principle in corruption cases.  They say that the High Court and the SCA wrongly disregarded a mitigating factor, namely that Applicants committed corruption at a time in South Africa when the economic effects of apartheid were persisting and had not yet been mitigated by new-order legislation such as the Broad-Based Black Economic Empowerment Act 53 of 2003, the Preferential Procurement Policy Framework Act 5 of 2000 and the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.  They say that their corrupt activities were consequently a form of civil disobedience.  It is not surprising that the Applicants did not make these hopeless submissions before the High Court or the SCA.  They amount to the following: the corruption by a previously disadvantaged individual of a very senior member of the ANC and of the new ANC government, aimed at massive self-enrichment of the corruptor, is excusable because the corruptor would not have had to resort to corruption if at the time the remedial legislation referred to, was in force.  The argument merely has to be stated to be rejected.

Even if this Court were a conventional court of appeal, for the reasons set out in the following paragraphs the Applicants would not have reasonable prospect of success in their intended appeals against the sentences imposed on them.

Firstly, the SCA considered the First Applicant’s personal circumstances as follows:

1.261. The SCA was alive to the First Applicant’s humble beginnings: ‘From humble beginnings he is now a businessman heading a corporate empire’ (Bundle B Vol 5 page 378 para 216).

1.262. The SCA recognized First Applicant’s ‘struggle credentials’: ‘In the present case Squires J took into account all relevant factors including Shaik’s “struggle credentials”’ (Bundle B Vol 5 page 381 para 226).
1.263. The SCA mentioned specifically that it was after the advent of democracy that the First Applicant saw economic opportunities beckon: ‘…very soon after the advent of our democracy Shaik saw economic opportunities beckon and realised early on that he could use political influence to his financial advantage’ (Bundle B Vol 5 page 379 para 219).
In the light of the above, I submit that the Applicant’s contention that the SCA (or the High Court) did not consider the fact that First Applicant was a previously disadvantaged person, is not correct.  In any event, it is well established that it cannot be assumed that a court did not consider any particular factor, merely because such factor is not listed ipsissimis verbis in the court’s judgment.

Secondly, the SCA was particularly aware of the importance of the values underpinning our new democracy and the Constitution and the debilitating effects of corruption. The SCA found as follows in this regard:

1.264. ‘The Constitutional Court in South African Association of Personal Injury Lawyers v Heath and others 2001 (1) BCLR 77 (CC) at 80E-F said the following: “Corruption and maladministration are inconsistent with the rule of law and the fundamental values of our Constitution. They undermine the constitutional commitment to human dignity, the achievement of equality and the advancement of human rights and freedoms. They are the antithesis of the open, accountable, democratic government required by the Constitution. If allowed to go unchecked and unpunished they will pose a serious threat to our democratic State”’ (Bundle B Vol 5 pages 379-380 para 222).

1.265. The SCA followed this Court ’s reasoning in South African Association of Personal Injury Lawyers v Heath, supra, and emphasised that ‘…corruption …offends against the rule of law and the principles of good governance. It lowers the moral tone of a nation and negatively affects development and the promotion of human rights. As a country we have travelled a long and tortuous road to achieve democracy. Corruption threatens our constitutional order’ (Bundle B Vol 5 pages 380 para 223).
1.266. The SCA approved of the High Court’s remarks that corruption ‘…is plainly a pervasive and insidious evil, and the interests of a democratic people and their government require at least its rigorous suppression, even if total eradication is something of a dream’ (Bundle B Vol 5 pages 380 para 223).

1.267. The SCA concluded its survey of corruption in the democratic and constitutional context as follows: ‘It is thus not an exaggeration to say that corruption of the kind in question eats away at the very fabric of our society and is the scourge of modern democracies’ (Bundle B Vol 5 pages 380 para 223).

Thirdly, the SCA’s (and indeed this Court’s) remarks about the seriousness of corruption in our new constitutional democracy, must inevitably encompass a recognition of the past and the present.  Corruption remains a very serious offence, even when committed by someone discriminated against and denied equal economic opportunities in the past.  Corruption of the kind of which the Applicants were convicted is profoundly subversive of the new order.  I respectfully submit that the SCA correctly said the following of the High Court’s judgment on sentence: ‘[Squires, J] considered that far from achieving the objects to which the struggle for liberation was directed the situation that Shaik developed and exploited was the very same that the ‘struggle’ had intended to replace and that this whole saga was a subversion of struggle ideals’ (Bundle B Vol 5 pages 381 para 226).

Fourthly, the SCA expressly mentioned that the personal circumstances of the Applicants must be taken into account, notwithstanding the general gravity of the offence of corruption. The court remarked as follows: ‘However, each case depends on its own facts and the personal circumstances and interests of the accused must always be balanced against the seriousness of the offence and societal interests in accordance with well-established sentencing principles’ (Bundle B Vol 5 pages 380 para 223).  The SCA judgment does not support Applicant’s contention that the SCA failed to consider the economic disadvantages and barriers facing ‘someone like’ the First Applicant.  The SCA (and the High Court) took all this into account, but nevertheless imposed the prescribed minimum sentences.

Fifthly, the High Court and the SCA found that the manner in which the First Applicant committed the crimes of corruption was severely aggravating. The following remarks from the judgment illustrate this:

1.268. The First Applicant committed corruption because he ‘sought money and power, the two things he most sought and strove towards.’ (Bundle B Vol 5 page 378 para 216).  I doubt whether this selfish objective is mitigated by any past discrimination.  Such a selfish objective is clearly distinguishable from the noble objective of empowering, by legitimate and fair means, persons who have suffered from economic exclusion in the past.

1.269. The First Applicant’s ‘payments to Zuma, a powerful politician, over a period of more than five years were made calculatingly.’  He ‘subverted his friendship with Zuma into a relationship of patronage designed to achieve power and wealth.’  He ‘was brazen and often behaved aggressively and threateningly, using Zuma’s name to intimidate people, and particularly potential business partners, into submitting to his will.’  ‘He sought out people eager to exploit Zuma’s power and influence and colluded with them to achieve mutually beneficial results’ (Bundle B Vol 5 page 379 para 218).

1.270. ‘In our view, the sustained corrupt relationship over the years had the effect that Shaik could use one of the most powerful politicians in the country when it suited him. In our view this is an aggravating factor’ (Bundle B Vol 5 page 379 para 219).

If any mitigation for the Applicants’ post-apartheid corruption were to be found in the First Applicant’s previous exclusion from the main-stream economy (which is denied), then such mitigation would be overwhelmed by the aggravated nature of the corruption for which the First Applicant and the other Applicants were convicted.

Sixthly, the Applicants’ arguments concerning the mitigating effects of the First Applicants’ disadvantaged position prior to democracy or thereafter, are directed to the facts on count 1.  The Applicants do not address the facts of count 3.  In this respect the SCA said: ‘Squires J found that Shaik’s first object was to undermine the law and to thwart the investigation which would reveal his corrupt activities and to further “intensify corrupt activity and at the highest level in the confident anticipation that Jacob Zuma may one day be President”’ (Bundle B Vol 5 pages 381-382 para 228).  I accordingly repeat paragraph 180 above in relation to the sentence on count 3.

Finally, the Applicants’ corruption was designed to and did have the effect of placing them in a more favourable position than all other previously disadvantaged individuals who did not have access to someone like Zuma or who were not prepared to resort to calculated corruption to advance their own interests.

I turn now to deal with those averments about the Applicants’ sentences in the founding affidavit that require a response.  Where I do not deal with a specific allegation that is inconsistent with what is stated above, the allegation should be taken to be denied.

Ad paragraph 335

For the reasons given above, especially in paragraphs 172 and 174, I deny that the High Court and the SCA were bound to take into account the circumstances referred to in this paragraph and, in any event, deny that at the time when the Applicants committed the corruption of which they were convicted they were excluded from meaningfully participating in the economy.  The First Applicant in particular had ample opportunity to make an honest living.  The potential and actual business partners of the Applicants who featured in the trial, recognized that business had to be conducted in South Africa in accordance with the law and government policy (which included black economic empowerment (‘BEE’) but has always been implacably opposed to corruption).  The Applicants were seen as beneficiaries or likely beneficiaries of BEE, not least because the First Applicant was ‘well connected’ and capable.  It was entirely unnecessary for them to commit corruption in order to advance their business interests.  Indeed, this was their case at the trial.

Ad paragraph 336

This is admitted.

Ad paragraph 337

I deny that disputatious and apparently party-political article quoted in this paragraph, which was allegedly published in 1998 in a Durban newspaper, is admissible in evidence in this Court.  The article was not tendered before the High Court or the SCA in mitigation of sentence.  The author was not a witness.  I deny that the contents of the article are relevant.  If it is now tendered as opinion evidence, I deny that it is admissible as such, not least because there is no admissible evidence of the author’s qualifications and the facts on which his various opinions are based. I submit that the fact that the Appellants have had to resort to the popular media to find support for their novel submissions is yet another sign of desperation.
Ad paragraph 338

1.271. This paragraph is disputed.

1.272. I repeat paragraph 184 above.

1.273. I dispute that the High Court and the SCA did not properly consider all factors relevant to sentence.

1.274. I note that the Applicants do not address the effects of corruption on other innocent previously disadvantaged individuals.

1.275. The Applicants tendered no evidence at the trial concerning the issues mentioned in this paragraph.  The High Court and the SCA accepted the State’s evidence concerning the deleterious effects of corruption.  The Applicants have not questioned those findings.

Ad paragraph 339

1.276. I do not dispute the promulgation of the legislation mentioned in this paragraph.

1.277. The Applicants however tendered no evidence at the trial concerning the ‘improvement’ in ‘the situation’ alleged caused by the promulgation of such legislation.

1.278. I again repeat paragraph 184 above and point out that the corruption for which Applicants were convicted continued past the dates on which Acts 4 and 5 of 2000 were passed.

Ad paragraph 340

1.279. I dispute the relevance of the deponent’s rhetorical questions.

1.280. If Applicants had any doubts about the circumstances prevailing at the time of the commission of the offences or at the time of the trial, then Applicants should have sought to resolve them during the trial by leading relevant and otherwise admissible evidence.

1.281. I again dispute that the High Court and the SCA did not properly consider all factors relevant to sentence.

Ad paragraph 341

This paragraph is disputed.

Ad paragraphs 342 - 343

1.282. The argument in these paragraphs are disputed.

1.283. I dispute that the Applicants committed corruption as a form of civil disobedience.  It was never the Applicants’ case, and there is not a jot of evidence which suggests that they committed corruption ‘in defiance of a law’. Indeed, the Appellants case was exactly the opposite, namely that what they did was, in their estimation, entirely lawful.

1.284. As the High Court and the SCA found the Applicants committed the crimes they did in the selfish pursuit of personal wealth and power.  The moral obloquy attaching to such motives and the sustained nature of their corrupt activities, is repugnant.

1.285. It is not surprising that the decriminalising legislation to which the Applicants refer, did not include the abolition of the crime of corruption.  On the contrary, the democratic government has taken steps, in accordance with its international obligations, to enact a more comprehensive corruption statute, namely the Prevention and Combating of Corrupt Activities Act 12 of 2004.

1.286. As to the Applicants’ reference to the Truth and Reconciliation Commission, it dealt with very serious crimes and atrocities committed during the struggle before the advent of democracy in South Africa.  All Applicant’s crimes were committed in the democratic era.

Ad paragraph 344

1.287. I do not dispute that punishment must comply with the Constitution or that the minimum sentence of 15 years’ imprisonment for corruption is severe.  The Applicants have however not disputed the constitutionality of the minimum sentence legislation.

1.288. I dispute that in this case the punishment was imposed in the circumstances mentioned by the Applicants.  It was never the Applicants’ case that they ‘defied the law under unjust economic conditions that inhibited self advancement’.  The Applicants maintained their innocence.  They did not admit their guilt but say their crimes were justifiable civil disobedience.

1.289. The State led the evidence of Mr Hennie van Vuuren in aggravation of sentence at the trial. The defence did little to impugn the effect of his evidence, which was that serious corruption may devastate the very foundations of the rule of law and democracies.  Persons who commit serious corruption are indeed a danger to society. Such offenders are justifiably imprisoned and deprived of their liberty for a lengthy period.

Ad paragraph 345

For all of the reasons given above in this section, this paragraph is disputed.

AD CHAPTER H:
THE ASSET FORFEITURE PROCEEDINGS
Paragraphs 346 to 359 deal with the application for leave to appeal against the SCA’s POCA judgment.  These paragraphs are canvassed in the separate affidavit of William Andrew Hofmeyr that will be filed herewith.
AD CHAPTER I:
CONCLUSION

Ad paragraphs 360 - 361

For the reasons set out above, I dispute the submissions in these paragraphs.

Ad paragraph 362

I do not dispute that the matter is significant to the Applicants.  However for the reasons set out above, I deny that it would be in the interests of justice to grant them leave to appeal to this Court.

Ad paragraph 363

For the reasons set out above, I dispute the submissions in this paragraph and its sub-paragraphs.  I must add that I am astonished by the averment in paragraph 363.3 that ‘there is … a clear public perception that justice has not been done to the Applicants’.  I deny that there is any basis whatsoever for this averment.

Ad paragraph 364

For the reasons set out above, I deny that it would be in the interests of justice to grant leave to appeal to this Court.

Ad paragraph 365

I dispute that the Applicants will be entitled to ‘elaborate upon their grounds of appeal, should leave to appeal be granted’, if by that the Applicants mean adduce yet further evidence not appearing on the record before the SCA and raise yet further grounds of appeal.  That would be entirely inconsistent with Rule 19 of the rules of this Court.

AD CHAPTER J:
CONDONATION AND SUPPLEMENTING OF PAPERS
I am advised that an important factor in any application to grant condonation for the late filing of appeal papers is the applicant’s prospects of success on appeal.  For the reasons set out above, I submit that the Applicants have no reasonable prospect of success on appeal and hence that condonation should be refused.  As to the allegations about the First Applicants’ health in late 2006, I refer to paragraph 203 below.

AD THE APPLICANTS’ SUPPLEMENTARY FOUNDING AFFIDAVIT DATED 31 JANUARY 2007

Ad paragraphs 1 - 2

I admit these paragraphs.

Ad paragraph 3

Although the filing on 31 January 2006 of this supplementary affidavit and the accompanying application in terms of Rule 31 of the rules of this Court and section 22 of the Supreme Court Act has greatly inconvenienced the State, the State has been able to deal with it in the time between then and the extended date for delivery of its answering papers (15 February 2007).  I however repeat the contents of paragraph 200 above in relation to the late delivery of the supplementary affidavit and the accompanying application.

AD CHAPTER A: 
APPLICANTS’ FOUNDING AFFIDAVIT

Ad paragraph 4

Although the NPA has no knowledge of the First Applicants’ state of health, in the absence of any acceptable proof of the nature and extent of the First Applicant’s health problems, I do not accept that the First Applicant was so ill that he could not depose to the founding affidavit.  I point out that the First Applicant made a supporting affidavit on 14 December 2006 in which he said he had read the founding affidavit, confirmed its contents and asked that they be incorporated in his affidavit by reference (Schabir Shaik affidavit record pages 7 - 9).

Ad paragraph 5

As the Applicants provided the State with an electronic copy of the founding affidavit, the problems referred to did not disadvantage the State.

Ad paragraphs 6 - 7

This is noted.  I refer to paragraph 145.3 above where Applicants’ error was dealt with.

AD CHAPTER B:
THE FIRST APPLICANT
Ad paragraphs 8 - 9

1.290. I repeat paragraph 203 above mutatis mutandis in relation to the averments concerning the First Applicant’s current state of health.  I note that the First Applicant did not make a supporting affidavit at the end of January 2007.

1.291. I dispute that Applicants’ purported ‘reservation of rights’ entitles them to a reply.  I am advised that, as a matter of law and logic, one cannot reserve a right which one does not have.  Rule 19 of the rules of this Court makes provision for the lodging of an application for leave to appeal (rules 19(2) and (3)) and the lodging of a response thereto by the respondent(s) (rule 19(4)).  No provision is made for the lodging of a reply by the applicant(s).  Rule 19(6) then provides that the application for leave to appeal may be dealt with summarily by the Court, without receiving oral or written argument other than that contained in the application itself.

AD CHAPTER C:
APPLICANTS’ CONSTITUTIONAL CHALLENGE
Ad paragraph 10

This is noted.  I dispute that Applicants are entitled to rely on these documents or that they are material to the adjudication of this application.

Ad paragraph 11

This is noted. I dispute that Applicants’ have satisfactorily explained why the evidence in these papers which the Applicants now seek to have admitted, was not adduced at the trial or why no application for its admission was made during the appeal to the SCA.

Ad paragraph 12

I dispute that the documents in Bundle A (in particular) and Bundle B of the Applicants’ main application are relevant to the determination of any issues which can legitimately form the basis of an application for leave to appeal to this Court.  Applicants’ ‘interlocutory application’ does not cure the fundamental irregularity in seeking to have admitted before this Court, evidence that was not adduced before either the High Court or the SCA.  As to the Applicants’ attempted reliance on Rule 31 or section 22 of the Supreme Court Act, I refer to paragraphs 7 and 94 above.

Ad paragraph 13

The Applicants’ ‘undertaking’ to serve papers that were already out of time by 15 December 2006, did not mean that the papers were in fact filed within the period stipulated by the rules of this Court, or that the State consented to such late service.  It is correct that the State intended to, and does, oppose this application on the basis, inter alia, that Applicants’ constitutional arguments were not raised in the courts below.

Ad paragraph 14

It is noted that Applicants repeat some of the arguments in the main founding affidavit.  Respondent reiterates that it was open to Applicants to have brought their arguments at the appropriate time and before the appropriate courts. Applicants have only themselves to blame for not doing so.  I again refer to paragraphs 7 and 94 above.
Ad paragraph 15

I reiterate that a great number of the ‘facts’ contained in the affidavits of Zuma and Thint are hotly disputed.  It is not clear from this paragraph whether the Applicants now intend relying only on facts contained in the State’s affidavits and those portions of the affidavits of Zuma and Thint which were admitted by the State in those proceedings.  Needless to say, if that is indeed their approach then they will have abandoned the factual foundations for all of the points in their intended appeal which are based on the contested allegations by Zuma and Thint.

Ad paragraph 16

I dispute the argument in this paragraph.

AD CHAPTER D: 
THE CRIMINAL CHARGES OF THEFT, CONTRAVENTION OF ACT 62 OF 1955 AND ACT 84 OF 1982
Ad paragraphs 17 - 27
General remarks

1.292. In these paragraphs the Applicants seek to introduce yet further evidence, this time regarding another prosecution against the First Applicant that was eventually withdrawn.

1.293. I dispute that this evidence is admissible or relevant.

1.294. I again refer to paragraphs 7 and 94 above.

1.295. The essence of what the Applicants’ apparently seek to prove is the following:

1.295.1. The First Applicant had been charged in a Regional Court on charges different to those on which he was indicted and convicted in the present proceedings.

1.295.2. During the case, the First Applicant challenged a search warrant authorized in respect of the First Applicant’s residence and in consequence of which documents relevant to the charges had been found.

1.295.3. The Regional Magistrate ruled that the Regional Court had no jurisdiction to hear the matter, as the warrant had been issued by a High Court Judge.

1.295.4. The First Applicant decided to hold over any subsequent High Court application, pending the resolution of challenges to all the search warrants in his trial before the High Court.

1.295.5. Applicants decided in the event not to challenge the validity of the search warrants in his trial before the High Court.

1.296. The high-water mark of this is that the First Applicant had at a certain stage prior to his trial intended to challenge the validity of the 2001 search warrants.  I submit that this takes the matter no further. It is common cause that Applicants decided during the trial not to do so, whatever their initial intentions might have been.  The Applicants made the formal admissions, dealt with above, that the searches and seizures were legal.  I refer to paragraph 149.7 above.  Although the Applicants did not formally admit that the search at the First Applicant’s residence was legal, they did admit that the two documents that were used at the trial and that emanated from there, were admissible in evidence and were what they purported to be (annexure ‘JDP1’ para 11).  As the two documents are quite neutral to the guilt or innocence of the Applicants and they played no part in their convictions, their admission in evidence has had no bearing on the final outcome.

Ad paragraph 17 - 27

The contents of these paragraphs are not disputed.  Their relevance is, however, disputed.  In each case, I submit that the evidence falls to be excluded.  Whatever the Applicants’ initial intentions may have been concerning the search warrants, they decided formally not to challenge the search warrants.

AD CHAPTER E: 
THE STATUTORY POWERS OF THE HIGH COURT UNDER THE CRIMINAL PROCEDURE ACT

Ad paragraph 28

This is disputed.  I note that the Applicants repeat arguments in the main founding affidavit to the effect that they would have been better off if Zuma and Thint had been charged with them.  No good purpose will be served by my repeating the State’s answers to these argument.  I refer to what I have said above, especially in paragraphs 107 to 116.
Ad paragraph 29

I dispute the arguments in this paragraph.  Although almost all of them have been traversed above, I would briefly add or reiterate the following:

1.297. The Applicants appear to say that the High Court cannot be criticized for not itself calling Zuma, Thétard, Perrier and De Jomaron as witnesses in terms of section 186 of the CPA.  As I have already said, the Applicants did not request the High Court to exercise its discretion in terms of section 186.

1.298. Zuma was a compellable witness within the jurisdiction of the court and the Applicants could have called him as a witness if they had so decided.  What his response would have been to the questions put to him remains pure speculation.

1.299. The Applicants ignore the fact that the State could not charge Thétard, De Jomaron and Perrier as they have at all material times been beyond our courts’ jurisdiction.  The State had unsuccessfully attempted to obtain their versions of by means of a commission rogetoire.  There is no reason to suppose that any of these persons would have agreed to testify even if Thint had been charged together with the Applicants.  Thétard has stated under oath that he would not return to South Africa under any circumstances

1.300. Finally, the Applicants made no attempt even to pursue their remedy of requesting the evidence of obtaining the evidence of these three allegedly vital witnesses by way of commission.

Ad paragraph 30

It is a moot point whether section 186 of the CPA would include commission rogatoire proceedings that might be initiated by the High Court.  The question is irrelevant to the present proceedings because the Applicants apparently believe that section 186 would not have assisted them in the High Court.  I reiterate that the Applicants made no attempt to invite the High Court to invoke this procedure.

Ad paragraph 31

Applicants were entitled during the trial to take whatever action and bring whatever applications they deemed fit regarding section 186 of the CPA.  Nothing now turns on whether they did or did not do so.

Ad paragraph 32

This is disputed.

AD CHAPTER F: 
THE INHERENT POWER OF THE HIGH COURT
Ad paragraph 33

This is not disputed.

Ad paragraph 34

1.301. Although the argument in this paragraph is hard to follow, I dispute those parts of it that I do understand.

1.302. I dispute that Applicants suffered prejudice ‘by the absence’ of the conspirators.

1.303. It is obvious that the High Court could not itself join parties as accused or as interested parties.  The contention is ludicrous and irrelevant.

1.304. Zuma was a compellable witness.

1.305. The Thint co-conspirators were beyond the jurisdiction of the court, whether as accused or witnesses.

1.306. The one Thint witness who was within the jurisdiction of the court, Moynot, was compelled by the Applicants to testify on their behalf. 

1.307. I dispute that the Applicants were not tried fairly.

Ad paragraphs 35 - 37

These paragraphs are disputed, for all the reasons that have already been advanced.  The Applicants again repeat arguments in the main founding affidavit. I dispute that the issues raised are constitutional issues.

AD CHAPTER G (FIRST): 
CONSEQUENCES OF REFUSING LEAVE TO APPEAL ADMINISTRATIVELY
Ad paragraph 38

This paragraph is disputed, for all the reasons that have already been advanced.

Ad paragraph 39

1.308. This paragraph is disputed.

1.309. I do not dispute that the present matter has generated public debate.

1.310. It does not follow that this matter deserves special treatment or that the law must be applied in any manner other than in the normal course. Justice must be seen to be done in every case, no matter what its profile.

1.311. I am advised that this application falls to be determined by this Court on its merits.  I have submitted that it is devoid of any merit and should be dismissed.

1.312. Although I accept that this Court may in its discretion issue directions regarding the further conduct of the application, including whether there should be written or oral argument, I respectfully submit that the present application is so patently unfounded that it should be summarily dismissed.

1.313. It is surprising, to say the least, that Parsee, who is an attorney and officer of the Court, has deemed it fit to claim in an affidavit that ‘the previous Deputy President of the country was found to be guilty of corruption without having been heard’.  Parsee well knows that Zuma has not been tried or convicted, let alone tried and convicted without being heard.  The ‘paradoxical result’ claimed is denied.  It is a non-sequitur based on a false premise.

Ad paragraph 40

This is not disputed.

Ad paragraph 41

1.314. This paragraph is disputed.

1.315. I dispute that the Applicants have raised ‘live and serious constitutional issues’.

1.316. As to the Applicants’ reference to ‘full and lively debate’ in open court, that is hardly an end in itself nor is it the correct test on which to determine whether this Court should hear oral argument on the application, let alone whether the application should be granted.  I again respectfully submit that for all the reasons advanced above the application is doomed to failure and can accordingly be dismissed on the papers without the waste of effort and public funds that would be occasioned by the hearing of oral argument.

AD CHAPTER G (SECOND): 
APPLICANTS’ APPLICATION FOR CONDONATION AND REPLYING AFFIDAVIT

Ad paragraph 42

1.317. Although I do not contend the State has been prejudiced by the Applicants’ late delivery of the application for leave to appeal, I repeat the contents of paragraph 200 above in relation to the Applicants’ renewed application for condonation.

1.318. I would add that the Applicants’ difficulties in relation to time in the present matter were largely occasioned by the fact that, in effect, they seek not to appeal against the High Court’s or the SCA’s judgments, but to conduct a new defence ab initio before this Court as a court of first instance, on the strength of a mass new and controversial evidence that had not previously been tendered.  Their misguided course of action no doubt occasioned extensive work after the SCA judgments, but it is impermissible. 

Ad paragraph 43

I admit that the State required and requested additional time to respond to this application.  The State’s grounds for doing so were set out in its application in support of the application for an extension.  No good purpose would be served by repeating them here.

Ad paragraph 44

This paragraph is disputed.  The application is already out of time.  It is based on inadmissible new evidence that is controversial, with no hope of being resolved before this Court. The new evidence falls to be excluded by this Court. The application has no reasonable prospects of success. In the circumstances, it would not be in the interests of justice to permit yet further papers from the Applicants by way of a reply not provided for in Rule 19. 

AD THE APPLICANTS’ ‘FOUNDING AFFIDAVIT: INTERLOCUTORY APPLICATION’ DATED 31 JANUARY 2007

General

1.319. In this affidavit the Applicants seek to explain why they should be permitted to adduce the papers in the Zuma proceedings as new evidence in this appeal.

1.320. I have already traversed this issue.  I refer to paragraphs 7 and 94 above in particular.  My brief responses below to the individual paragraphs of this affidavit must be read subject to what I have said above.

Ad paragraphs 1 - 2

I admit these paragraphs.

Ad paragraph 3

I note the purpose of the ‘interlocutory application’, as the Applicants have headed it.

Ad paragraphs 4 - 5

I admit these paragraphs.

Ad paragraph 6

I dispute this paragraph.

Ad paragraph 7.1

I deny that the factual assertions on the key issues in the Zuma proceedings may properly be described as ‘incontrovertible’ and that the Applicants’ main application raises constitutional issues.

Ad paragraph 7.2

1.321. As to the first sentence, I fail to understand how the papers in the Zuma proceedings can be of any assistance to the Applicants if the disputes of fact on the key issues are not resolved.  I reiterate paragraph 212 above.

1.322. I dispute the second sentence.  I reiterate paragraph 216 above.

Ad paragraphs 7.3 – 7.4

I note the contents of these paragraphs.  The State opposes the admission of any new evidence on appeal.

Ad paragraphs 8 - 9

I dispute these paragraphs, refer to paragraph 230.2 above and specifically deny that on the State’s version the NDPP will invariably be found to have acted unconstitutionally.

Ad paragraph 10

I dispute that the main application is exceptional in the sense that the Applicants should be allowed to adduce the new evidence on appeal.  I shall not traverse the repetitive allegations in the sub-paragraphs as their substance has been dealt with above.

Ad paragraph 11

I dispute this paragraph.

PRAYER
For the reasons set out above, the State prays that the application for the admission of new evidence and the application for leave to appeal be dismissed.
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