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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

SCA case number 248/06

CCT case number …..

In the matter between:

SCHABIR SHAIK





1st Applicant
NKOBI HOLDINGS (PTY) LTD


2nd  Applicant
NKOBI INVESTMENTS (PTY) LTD


3rd Applicant
KOBIFIN (PTY) LTD




4th Applicant
KOBITECH (PTY) LTD




5th  Applicant
PROCONSULT (PTY) LTD



6th  Applicant
PROCON AFRICA (PTY) LTD



7th  Applicant
KOBITECH TRANSPORT SYSTEMS (PTY) LTD
8th  Applicant
CLEGTON (PTY) LTD




9th  Applicant
FLORYN INVESTMENTS (PTY) LTD


10th  Applicant
   


CHARTLEY INVESTMENTS (PTY) LTD

11th Applicant
and

THE STATE






Respondent

_____________________________________________________________________

THE NDPP’S ANSWERING AFFIDAVIT IN RESPECT OF THE ASSET FORFEITURE PROCEEDINGS

_____________________________________________________________________

I, the undersigned

WILLIAM ANDREW HOFMEYR

hereby make oath and say:

1. I am a Deputy National Director of Public Prosecutions of the Republic of South Africa, having been duly appointed as such in terms of section 11 of the National Prosecuting Authority Act 32 of 1998.  My appointment was made by Presidential Minute 151 of 28 March 2001.

2. I am the Head of the Asset Forfeiture Unit, which is a specialised unit in the National Prosecuting Authority.  I have overall responsibility for all matters relating to asset forfeiture proceedings in terms of the Prevention of Organised Crime Act 121 of 1998 (“POCA”).

3. I am duly authorised to depose to this affidavit on behalf of the National Director of Public Prosecutions (“the NDPP”).

4. The facts herein contained are, unless otherwise stated or indicated by the context, within my personal knowledge and are to the best of my belief true and correct.  Where I make legal submissions, I rely on advice that I have received from the NDPP’s legal representatives.

5. I have read paragraphs 346 to 359 of the founding affidavit in the application for leave to appeal to this Court.  These paragraphs deal with what the applicants refer to as “the asset forfeiture proceedings”.

6. In this affidavit, I shall deal only with the asset forfeiture proceedings.  I shall not canvass the application for leave to appeal in respect of the criminal conviction and sentence, since I am advised that this is dealt with in the answering affidavit of Johan du Plooy that will be filed herewith.

7. For the reasons set out below, the NDPP opposes the application for leave to appeal in respect of the asset forfeiture proceedings.

8. My affidavit will be structured as follows.

8.1. I begin by setting out in general terms the basis upon which the NDPP opposes the application for leave to appeal in respect of the asset forfeiture proceedings.

8.2. Thereafter I shall respond seriatim to the averments in paragraphs 346 to 359 of the founding affidavit.

HISTORY OF THE ASSET FORFEITURE PROCEEDINGS

9. It will be convenient at this point to provide a brief summary of the history of the asset forfeiture proceedings.

The initiation of proceeding in terms of POCA

10. After the present applicants had been convicted in the criminal trial, the High Court granted a restraint order against them in terms of section 26 of POCA.  The purpose of the restraint order was to preserve the applicants’ assets pending the finalisation of an application for a confiscation order.  A curator bonis was appointed in terms of the restraint order.  

11. The High Court in due course initiated an enquiry in terms of section 18(1) of POCA.  The purpose of the enquiry was to enquire into whether the first to fifth applicants had benefited from the offences of which they had been convicted, or from any criminal activity which the court found to be sufficiently related to such offences.

12. By agreement between the parties, the NDPP and the first to fifth applicants filed written statements, answers and replies in terms of s 21 of POCA in relation to the application for confiscation orders.  The curator also filed reports which were before the High Court.

The High Court judgment

13. The High Court granted confiscation orders in terms of section 18 of POCA (“the High Court judgment”).  The High Court judgment may be found in Bundle B at pages 525-562.

14. The confiscation orders referred to three benefits that the first to fifth applicants had received in connection with the crimes of which they had been convicted

14.1. The first benefit was an effective shareholding of 20% in African Defence Systems (Pty) Ltd (“ADS”) acquired on 15 September 1999 by Nkobi Investments (Pty) Ltd.  The benefit took the form of a 25% shareholding in Thint (Pty) Ltd which on 15 September 1999 had acquired 80% of the shares in ADS from Thomson-CSF International (“the first benefit”).

14.2. The second benefit was the interest of Nkobi Investments (Pty) Ltd in the dividends declared by Thint (Pty) Ltd pursuant to its earnings from ADS after 15 September 1999 (“the second benefit”).

14.3. The third benefit was an amount of R499 688 that had been paid on 5 October 1999 to Nkobi Investments (Pty) Ltd by Thomson-CSF (International) for the 10% shareholding of Nkobi Investments (Pty) Ltd in Thomson-CSF Holding (Southern Africa) (Pty) Ltd (“the third benefit”).

The SCA judgment

15. The first to fifth applicants appealed to the SCA against the confiscation order granted by the High Court.

16. The SCA upheld the appeal in respect of the third benefit, but dismissed the appeal in respect of the first and second benefits.  The judgment of the SCA in respect of the asset forfeiture proceedings may be found in Bundle B at pages 271 to 287 (“the SCA judgment”).

GROUNDS OF OPPOSITION

17. I turn now to set out in general terms the basis upon which the NDPP opposes the application for leave to appeal in respect of the asset forfeiture proceedings.

18. I am advised that leave to appeal will be granted by this Court if the application raises a constitutional matter and if it is in the interests of justice to grant leave to appeal.  A consideration of what is in the interests of justice involves an evaluation of all the circumstances of the case, including factors such as: 

· the importance of the constitutional issues raised; 

· the prospects of success; and 

· the public interest in a determination of the constitutional issues raised.  

19. Applying this test, I respectfully submit that leave to appeal should be refused for the following reasons.  

20. Prayer 4 of the notice of motion makes it clear that the applicants seek leave to appeal against the SCA judgment (as opposed to the High Court judgment).  More particularly, the applicants seek leave to appeal against those parts of the SCA judgment which upheld the imposition of confiscation orders in respect of the first benefit and the second benefit (together with the ancillary costs orders).

21. Constitutional Court Rule 19(3)(a) requires an application for leave to appeal to this Court to set out “the grounds upon which [the SCA] decision is disputed”.

22. The founding affidavit sets out the grounds upon which the SCA judgment is disputed in paragraphs 356.6, 356.7 and 358.  I pause to emphasise that these are the only grounds upon which the applicants dispute the SCA judgment.  I shall consider each of these grounds in turn. 

The alleged admission of new evidence

23. In paragraph 356.7.1 of the founding affidavit, the applicants aver that “the trial court” erred in permitting the state “to expand upon the grounds relied upon for the confiscation order and to introduce new facts not traversed in the trial such as the Constitution of the ANC, to make out a case that the interventions of Zuma in relation to the ADS shares amounted to corruption”.

24. The complaint in paragraph 356.7.1 of the founding affidavit is directed at the High Court judgment, not at the SCA judgment.  

24.1. The applicants do not suggest that the SCA permitted the state “to expand upon the grounds relied upon for the confiscation order and to introduce new facts not traversed in the trial”.  I am advised that this complaint was never raised before the SCA, and that the SCA accordingly did not deal with the matter in its judgment.

24.2. As a matter of law and of logic, I respectfully submit that it is not competent for the applicants to dispute the SCA judgment on the basis that the High Court erred in permitting the state “to expand upon the grounds relied upon for the confiscation order and to introduce new facts not traversed in the trial”.

25. I submit that there is in any event no basis in law for the averments in paragraph 356.7.1 of the founding affidavit.  

25.1. Section 18(6) of POCA provides that, when a court considers an application for a confiscation order, it may

· refer to the evidence at the trial;

· “hear such further oral evidence as the court may deem fit”;

· direct the public prosecutor and the defendant to tender to the court a statement referred to in section 21.

25.2. Section 18(6) makes it clear that, when the state applies for a confiscation order, the court is obliged to undertake an inquiry into matters which would not have been inquired into during the criminal trial.  The new issues that arise when the state applies for a confiscation order, are inter alia, 

· whether the defendant benefited from the offences of which he has been convicted;

· whether the defendant has also been guilty of other criminal conduct sufficiently related to the criminal offences of which he has been convicted, and

· if so, whether the defendant benefited from the related criminal activity concerned.

The injunction that the court must inquire into these matters, necessarily means that the court may receive further evidence on those matters and that the parties are entitled to adduce further evidence on them.

25.3. In the present case, the parties filed statements, answers and replies in relation to the application for confiscation orders in terms of s 21 of POCA.  This was done by agreement between the NDPP and the relevant applicants.

25.4. I accordingly deny the averment that the High Court erred in permitting the state “to expand upon the grounds relied upon for the confiscation order and to introduce new facts not traversed in the trial”. In the absence of any challenge to the constitutionality of section 18(6) of POCA, I submit that the High Court was entitled to have regard to the further evidence adduced by affidavit, as agreed between the parties.
25.5. For the reasons that follow, I dispute the averment that the approach of the High Court “denied the applicants the right to adduce and challenge evidence in terms of section 35(3)(i) [of the Constitution] and their right to a fair trial”.  

25.5.1. I respectfully submit that section 35 of the Constitution finds no application in the present circumstances since the defendant in a confiscation application is not an “accused person”.  Forfeiture proceedings in terms of Chapter 5 of POCA are civil proceedings rather than criminal proceedings. 

25.5.2. In any event, the applicants were allowed to adduce any evidence whatsoever.  There was no limitation on their constitutional right to adduce evidence.  They applicants did not say that they wished to adduce any evidence beyond that which they in fact filed.

25.5.3. It might perhaps be suggested that the applicants were deprived of their right to “challenge evidence” by virtue of the fact that the court received paper evidence.  But such a suggestion would be misguided.  The paper evidence was in the first place adduced by agreement between the parties.  The High Court in the second place did not rely on any of the paper evidence that was in dispute between the parties.  It in other words applied the Plascon-Evans principle in the applicants’ favour. 

25.5.4. The applicants in any event did not raise any complaint or make any application in the High Court on the basis that there was an impermissible restriction placed on their right to adduce and challenge evidence.  It was always open to them to complain in the High Court if they felt that there was further evidence that they wished to adduce or if they wanted a further opportunity to challenge the evidence adduced against them.  They made no such complaint at the time.  They cannot now do so on appeal.  

25.6. In addition, I deny the averment that “section 18(1) of POCA is concerned with the offence that the accused is convicted of, and not other offences that were not tried and did not form the subject matter of the trial”.  I point out that section 18(1)(c) of POCA provides for a confiscation order to be made in respect of a benefit which the defendant derived from “any criminal activity which the court finds to be sufficiently related” to the “offences” mentioned in sections 18(1)(a) and (b).  I respectfully submit that the phrase “criminal activity” in section 18(1)(c) cannot be taken to refer to refer to criminal conduct that has already formed the subject matter of a conviction.  The legislature has been careful to use the word “offence” in subsections 18(1)(a) and (b), and to use the phrase “criminal activity” in section 18(1)(c).  This makes it clear that, in the case of section 18(1)(c) (unlike in the case of sections 18(1)(a) and (b)), a conviction is not required; all that is required is that the conduct must be found to be “criminal activity” that is “sufficiently connected” to the offences for which the defendants have been convicted. It is submitted that these requirements were satisfied in the present case.

26. For the reasons set out above, I submit that the applicants do not have reasonable prospect of success when it comes to disturbing the SCA judgment on the basis of the submissions advanced in paragraph 356.7.1 of the founding affidavit.

The alleged double-counting in relation to the second benefit

27. In paragraph 356.7.2 of the founding affidavit, the applicants set out the grounds upon which they dispute the SCA’s decision to uphold the confiscation order in relation to the second benefit.  The applicants allege in this regard that “the dividends were absorbed within the value of the shares as part of the transaction and to grant confiscation orders for both would amount to double counting”.

28. I dispute the averments in paragraph 356.7.2 of the founding affidavit.  The fact of the matter is that the relevant applicants acquired both their shares in Thint (Pty) Ltd and the dividends from those shares.  The shares and the dividends constitute discrete benefits.  It is irrelevant that the applicants might have chosen to use the one to fund the other.  That is so because a confiscation order under sections 18(1) and (2) of POCA is based on the gross proceeds of the crimes and not on the nett profit.  

29. For the reasons set out above, I submit that the applicants do not have reasonable prospect of success when it comes to disturbing the SCA judgment on the basis of the submissions advanced in paragraph 356.7.2 of the founding affidavit.

The findings made against the applicants

30. In paragraph 358 of the founding affidavit, the applicants aver that the SCA “should have considered the correctness of the confiscation orders in the light of the trial court’s findings, and not by strengthening these findings against the accused”.  In other words, the applicants allege that the SCA “misdirected itself by deciding the confiscation application based on the judgment in the appeal, which was not the basis on which the NDPP brought the application”.

31. I dispute the correctness of the averments in paragraph 358 of the founding affidavit.  There is no basis in law for the averment that the SCA was required to consider the correctness of the confiscation order in the light of the findings made by the High Court.  I respectfully submit that the SCA was fully entitled to make its own findings on the evidence before it, and to have regard to those findings in the context of the asset forfeiture proceedings.

32. For the reasons set out above, I submit that the applicants do not have reasonable prospects of success when it comes to disturbing the SCA judgment on the basis of the submissions advanced in paragraph 358 of the founding affidavit.

Conclusion

33. I reiterate that the only grounds upon which the applicants dispute the SCA judgment are set out in paragraphs 356.6, 356.7 and 358 of the founding affidavit.  In all other respects, the applicants accept the correctness of the SCA judgment.

34. I have indicated above that the submissions in paragraphs 356.6, 356.7 and 358 of the founding affidavit are incorrect.  I accordingly submit that the applicants do not have reasonable prospects of success on appeal, and that this Court should dismiss the application for leave to appeal with costs. 

RESPONSE TO THE FOUNDING AFFIDAVIT 

35. I turn now to deal with those averments in the founding affidavit that require a response from the NDPP.  In order to avoid prolixity, I shall not repeat what I have already stated but respectfully request that it be read as if incorporated in what appears below.  Where I do not deal with a specific allegation that is inconsistent with what is stated above, the allegation should be taken to be denied.

36. AD PARAGRAPH 346 OF THE FOUNDING AFFIDAVIT:

I admit the contents of this paragraph.

37. AD PARAGRAPH 347 THEREOF:

37.1. In its statement filed in terms of section 21 of POCA, the NDPP sought confiscation orders against each of the relevant applicants to the extent that each of them had derived a benefit by virtue of their indirect interest in ADS.  At the hearing before the High Court, the NDPP indicated that it would seek payment of the total benefit in relation to ADS from each of the relevant applicants on a joint and several basis.  The change of stance was contained in the heads of argument filed before the High Court, not the NDPP’s replying affidavit (as averred herein): see the High Court judgment Bundle B page 554 line 14 to 20.

37.2. Save as aforesaid, I admit the contents of this paragraph.

38. AD PARAGRAPH 348 THEREOF AND ITS SUBPARAGRAPHS:

I admit the contents of these paragraphs.  I refer to what I have stated above regarding the first benefit, the second benefit and the third benefit.

39. AD PARAGRAPH 349 THEREOF:

I admit the contents of this paragraph.

40. AD PARAGRAPHS 350, 350.1, 350.3 AND 350.3:
The High Court judgment speaks for itself.  I do not admit the correctness of the summary of the High Court judgment in these paragraphs.

41. AD PARAGRAPH 350.4 THEREOF:

In the appeal before the SCA, the NDPP conceded that the fourth and fifth applicants were entitled to costs in respect of their successful opposition to the confiscation application.

42. AD PARAGRAPH 351 THEREOF:

I admit the contents of this paragraph.

43. AD PARAGRAPH 352 THEREOF:

I admit the contents of this paragraph.

44. AD PARAGRAPH 353 THEREOF:

I admit the contents of this paragraph.

45. AD PARAGRAPH 354 THEREOF:

The SCA judgment speaks for itself.  I do not admit the correctness of the summary of the SCA judgment in these paragraphs.

AD PARAGRAPH 355 THEREOF:

45.1. I admit that the confiscation orders would fall away if this Court were to set aside on appeal the convictions of the relevant applicants.

45.2. I note the averment herein that, even if this Court were to confirm on appeal the convictions of the relevant applicants, the applicants intend to challenge “the constitutionality of the confiscation orders made in the asset forfeiture proceedings”.

46. AD PARAGRAPH 356 THEREOF:

46.1. The NDPP does not dispute that the application for leave to appeal against the SCA judgment in respect of the asset forfeiture proceedings, involves a “constitutional matter” within the meaning of section 167(3) of the Constitution.  

46.2. The NDPP disputes that all of the matters referred to in paragraphs 356.1 to 356.7 are “constitutional matters” that arise in the present circumstances.

47. AD PARAGRAPH 356.1 THEREOF:

I admit the contents of this paragraph.

AD PARAGRAPH 356.2 THEREOF:

47.1. I deny that POCA has “penal effect”, or that POCA “has been recognised as having a penal effect”.

47.2. I admit that section 25 of the Constitution contains the guarantees that are summarised herein.

48. AD PARAGRAPH 356.3 THEREOF:

I admit the contents of this paragraph.

49. AD PARAGRAPH 356.4 THEREOF:

49.1. I deny that section 35(3)(m) of the Constitution has any relevance in the present circumstances.  The reason for this is that, where a confiscation order is sought against a defendant in terms of section 18 of POCA, the defendant is not an “accused person” within the meaning of section 35(3) of the Constitution.

49.2. I accordingly deny the submissions advanced herein regarding the interpretation of section 18(1)(c) of POCA.

50. AD PARAGRAPH 356.5 THEREOF AND ITS SUB-PARAGRAPHS:

I dispute the submissions advanced herein regarding the implications of the Constitution for the interpretation of POCA.  

51. AD PARAGRAPH 356.6 THEREOF:

51.1. I deny that the High Court failed to apply POCA in accordance with the injunction contained in section 39(2) of the Constitution.  In any event, I point out that the present application seeks leave to appeal against the SCA judgment, not the High Court judgment.

51.2. I deny that the SCA failed to apply POCA in accordance with the injunction contained in section 39(2) of the Constitution.  

52. AD PARAGRAPH 356.7.1 THEREOF:

52.1. I deny the contents of this paragraph.  I refer to what I have stated above in this regard.

52.2. I point out that the averments in this paragraph are directed at “the trial court”.  Even if these averments were correct (which is denied), they do not seek to impugn the SCA judgment.   I accordingly deny that these averments are of any relevance for present purposes.

53. AD PARAGRAPH 356.7.2 THEREOF:

53.1. I deny the contents of this paragraph.  I refer to what I have stated above in this regard.

53.2. I point out that the averments in this paragraph are directed at “the trial court”.  Even if these averments were correct (which is denied), they do not seek to impugn the SCA judgment.  I accordingly deny that these averments are of any relevance for present purposes.

54. AD PARAGRAPH 357 THEREOF:

54.1. I deny that the High Court made a “finding …in the confiscation application that what the state tried to do in the trial was to extend the ambit of the findings relating to the corrupt acts committed by Zuma”.

54.2. I deny that “prejudice remained during the application for the confiscation orders, and that the Court ought to have refused to entertain the confiscation application advanced on similar grounds”.

54.3. I point out that the averments in this paragraph appear to be directed at the High Court.  Even if these averments were correct (which is denied), they do not seek to impugn the SCA judgment.  I accordingly deny that these averments are of any relevance for present purposes.

55. AD PARAGRAPH 358 THEREOF:

I deny the contents of this paragraph.  I refer to what I have stated above in this regard.

AD PARAGRAPH 359 THEREOF:

55.1. I deny that the High Court judgment was inconsistent with the Constitution.  In any event, I point out that the present application seeks leave to appeal against the SCA judgment, not the High Court judgment.

55.2. I deny that the SCA judgment is inconsistent with the Constitution or that the SCA judgment is susceptible to challenge on reasonable grounds.

PRAYER

56. For the reasons set out above, the NDPP asks that the application for leave to appeal against the SCA judgment in respect of the asset forfeiture proceedings be dismissed with costs (including the costs of two counsel).

________________________


DEPONENT

I certify that this affidavit was signed and sworn to before me at _________________on this _______day of February 2007 by the Deponent who acknowledged that he knows and understands the contents of this affidavit, that to the best of his knowledge and belief it is true and correct, that he has no objection to taking the prescribed oath and that he considers the prescribed oath to be binding on her conscience.
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